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CASES AT LAW 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA. 
AT RALEIGH. 


Se 


DECEMBER TERM, 1856. 


JOHN FREEMAN vs. ROBERT M. BRIDGER. 


Timber furnished to an infant to enable him to build a dwelling on his land, 
is not a necessary. 
An infant, who has a guardian, cannot contract for necessaries. 


THis was an action of assuMpsit, commenced by attachment, 
and tried before Saunprers, Judge, at the Fall Term, 1855, of 
Bertie Superior Court. 

The defendant pleaded “ general issue and infancy ;” to 
the latter plea, the plaintiff replied that part of the articles 
furnished were necessaries. 

The action was brought for the price of timber furnished 
by the plaintiff to the defendant for the building of a house, 
and for other articles. The defendant was an infant at the time 
those articles were furnished, and lived with his mother. He 
had at that time a guardian, who took no control over him 
or his property. Before these articles were furnished to him 
he had married and had a child, and the house, for the build- 
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Freeman v. Bridger. 


ing of which the timber was bought, was for the residence of 
himself and his family, and he was residing in it at the time 
of the trial. It was conceded at the trial, that the articles 
charged, to the amount of fourteen dollars, were necessaries 
suitable to the condition in life of the defendant, and that the 
value of the timber delivered was $55. It was proved that he 
owned no other house, and that the one built was suitable to 
his estate and station in society, and such a one as is usually 
occupied by prudent and economical young men just setting 
out in life with estates like that of the defendant. 

His Honor charged the jury, that the defendant was bound 
to pay for the timber in question. For which the defendant 
excepted. | 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendant. 


Winston, Jr., for the plaintiff. 
No counsel for the defendant. 


Prarson, J. An infant is presumed not to have sufficient 
discretion to enable him to transact business and make con- 
tracts. So, the general rule is, that the contract of an infant 
is not binding on him. The exception is, that an infant is 
bound to pay for goods sold and delivered to him, provided 
they are necessary for his support. This is puton the ground, 
that unless an infant can get credit for “necessaries” “ he may 
starve’; or as it is expressed in some of the cases, “an infant 
must live, as well as a man, therefore, the law gives a rea- 
sonable price to those who furnish him with necessaries ad 
wictum et vestitum, i. e. for victuals and clothes.” Lorp Coxkx 
says, Co. Lit. 172, a, “It is agreed by all the books, that an. 
infant may bind himself to pay for his necessary meat, drink, 
apparel, physic and such other necessaries.” These last words 
embrace boarding; for shelter is as necessary as food and 
clothing. They have also been extended so as to embrace 
schooling, and nursing (as well as physic) while sick. In re- 
gard to the quality of the clothes and the kind of food, &e., a 
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restriction is added, that it must appear that the articles were 
suitable to the infants degree and estate. 


This is familiar learning, but in making the application, it 
is proper to bear in mind the principle upon which the excep- 
tion is made. His Honor was of opinion that a contract for 
fifty-five dollars worth of timber, for the purpose of building 
a house, made by the defendant while an infant living with 
his mother, fell within the exception, inasmuch as the timber 
was used for building a house on the infant’s land “suitable 
to his estate and station in society,” and “such as are usually 
occupied by prudent economical young men just setting ont 
in life with estates like the defendant’s”; it also appearing 
that he had married, and was living in the house with his 
wife and child at the time of the trial. 

We agree, that if an infant marries, the principle of the ex- 
ception extends to his wife and child. They are to be fur- 
nished with necessary food and clothing ; for there is no more 
reason why they should “starve” than the infant himself; 
but in regard to the timber, and the necessity for building a 
house, we differ with his Honor. 

The plaintiff’s counsel was unable to cite any authority, or 
even a dictum, in support of his Honor’s opinion, and it is 
manifestly against the reason of the thing. If the infant is 
bound to pay for the timber, he must pay for the nails, glass, 
&e., the wages of the workman; in other words, for the whole 
house; and if this be so, on the ground that it isnecessary for 
him to have a house to live in, it follows that he must pay for 
a horse, a wagon, a plough, &e.; because such things are 
necessary to enable him to cultivate his land; then would 
follow a few cattle and hogs; so, the result would be to 
make the exception broader than the general rule, and take 
from infants that protection which the law considers they 
stand in need of, by reason of their want of discretion. 

There is another fact set forth in the case which makes the 
decision erroneous, not only in respect to the timber, but in 
respect to. the fourteen dollars worth of articles admitted to 
be necessaries, if the defendant’s counsel had insisted upon 


4 IN THE SUPREME COURT. 


Freeman v. Bridger. 


the objection as to them: The defendant, at the time the 
articles were contracted for, had a guardian. 

While an infant lives with a parent, he cannot bind himself 
even for necessaries, unless it be proved that the parent was 
unable or unwilling to furnish the child with such clothes, &c., 
as the parent considers necessary, ‘for no man shall take upon 
himself to dictate to a parent what clothing the child shall 
wear, at what time they shall be purchased, or of whom.” 
Bainbridge v. Pickering, 2 Blackstone’s Rep. 1825. 

“Guardians for infants are presumed to furnish all neces- 
saries, and a stranger who furnishes board, or any thing else, 
must, except under peculiar circumstances, take care to con- 
tract with the guardian.” State v. Cook, 12 Ire. Nep. 67; 
Llussey v. Leoundtree, Bush. Rep. 110; SZyman v. Cain, 8 
Jones’ Rep. 111; Richardson v. Strong, 13 Ive. Rep. 106; 
Downey v. Bullock, (7 Ive. Eq. Rep. 102. These cases settle 
the rule, that where there is a guardian, the replication * for 
necessaries” does not avoid the plea of “infancy”; because 
the fact of there being a guardian, whose duty it is to furnish 
all necessaries for the support of the ward, shows that it was 
not necessary for the infant to contract. To allow him to do 
so, would defeat the provision which forbids guardians to ex- 
ceed the income of their wards, and in fact, would put the 
ward beyond the control of his guardian. It is stated in this 
case that the guardian assumed no control over the defend- 
ant. That does not prove that it was not his duty to do so. 
But if an infant may contract for timber, build houses, and 
stock his farm with horses, cattle, &c., it is idle to talk about 
the control of his guardian. The fate of this defendant (for 
we see from therecord, that this action was commenced against 
him by attachment, as an absconding debtor,) proves the wis- 
dom of the law and the need infants have of its protection. 


Per CuRIAM. Venire de novo. 
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State ». Freeman. 


STATH vs. RACHEL FREEMAN, 


Where evidence of facts not pertinent to the issue, was admitted, upon the 
assurance of the prosecuting officer, that he would introduce other facts and 
circumstances to connect the prisoner with the facts deposed to, and no such 
connecting facts were produced, it was error in the Court to leave such 
evidence to be considered by the jury. 


Iypicrment for arson, tried before his Honor, Judge Dick, 
at the Fall Term, 1856, of Cumberland Superior Court. 
This case is sufficiently stated in the opinion of the Court. 


Bailey, (Attorney General) for the State. 
Dargan, for the defendant. 


Nasu, C. J. The prisoner is entitled to have her case sub- 
mitted to another jury. The indictment is for burning the 
dwelling-house of Abraham Whitfield. She is a free woman 
of color, and the indented servant of Mr. Whitfield. The ease 
is silent as to any direct evidence of the prisoner’s guilt. To 
show that she was guilty, the prosecuting officer offered to 
prove that two previous attempts had been made to burn the 
same house; one about the middle of January preceding the 
actual burning, and the other, on the night of the 24th of Feb- 
ruary, the day previous thereto. The introduction of this ev- 
idence was objected to by the counsel of the prisoner. The 
prosecuting officer then stated that “he expected to prove 
facts and circumstances, tending to show, that the prisoner 
was the person who made the attempts each time.” Upon 
this statement the evidence was admitted. Stript of the pro- 
mise made by the State, to connect the prisoner with the at- 
tempts, there can be no doubt that the proof of them was in- 
admissible.. See Bottoms v. Kent, 3 Jones’ Rep. 154. In- 
deed, the connecting facts were the sole grounds upon which 
his Honor would have admitted the proof of the attempts. 
They were in the nature of a condition precedent. What are 
the facts upon which the State relied to connect the prisoner 
with them? Simply, that she was a servant in the family at 
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the time the attempt was made. We are considering the case 
as it appears before us. Mrs. Whitfield, the wife of Mr. Whit- 
field, stated that the prisoner was employed by her as a house 
servant, and that there was another servant girl by the name 
of Lavinia, whose duty it was to make up the bed in her room, 
and to sweep out the house, and after that was done, it was 
the duty of the prisoner to dust the furniture in the room, &c. 
About 10 o’clock, on the morning of the day when the first 
attempt was made, which was about the middle of January, 
while sitting in the usual sitting-room on the first floor, her 
bed-room being in the second story, she smelt something burn- 
ing, and upon going into the passage, she found smoke issu- 
ing from the upper story and coming down the stairway. The 
prisoner was then standing on the piazza, near the door, and 
apparently looking up the street. She then describes where 
she found the fire. What was there in this statement to connect 
the prisoner with the attempt? Nothing but the simple fact, 
that she was a member of the family, and not the only one ot 
the servants who had access to the room. Certainly, there 
was not more to connect her than to connect Lavinia with it. 

Let us see if there is any thing in the case connecting the 
prisoner with the second attempt, made on the 24th of Feb- 
ruary. Thesame witness states that she and her husband 
were in the sitting-room, the prisoner also being there; she 
was sent into the back yard for some purpose, and on re- 
turning into the house, said she had seen a man in the yard. 
After a short time, the prisoner asked her and her husband if 
they did not smell smoke. She and her husband went imme- 
diately into the yard, the prisoner following ; when they got 
out, they smelt something burning, but saw no fire. After 
looking about for some time, the prisoner remarked that it 
could not be in aunt Bella’s room, for she had locked her door 
in the morning and gone away, and had not returned. Her 
master remarked, he thought it was in Bella’s room, and start- 
ed to go there, when the prisoner ran by him to the room, 
pulled open a window, and immediately exclaimed, “here is 
the fire.” 
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We would again ask, what is there in this statement to show 
any complicity of the prisoner in this second attempt? She 
went into the back yard at the command of her master; is 
the first to draw the attention of her master and mistress to 
the smell of fire; the first to mention Bella’s room, and the 
first to discover the fire while they were looking for it in vain. 

In admitting the evidence of these previous attempts, under 
the circumstances, his Honor acted rightly, but the State did 
not redeem its pledge, and the evidence ought to have been 
withdrawn by the Court from the attention of the jury—cer- 
tainly as to one of the attempts, if not as to both. On the 
contrary, by suffering the jury to consider it, his Honor added 
to it the weight of his authority, and thereby suffered them to 
be misled by such irrelevant testimony. Jor this error, we 
think the prisoner is entitled to have her case submitted to 
another jury. 


Per Curiam. Judgment reversed. 


STATE vs. HENRY BURK. 


To constitute the offence of harboring a runaway slave, it is not necessary 
that, at the time of first receiving the slave, the defendant conceived the 
purpose of fraudulently harboring, if his acts afterwards plainly evinced 
such a purpose. 


Tuts was an inpicTMEnT for harboring a runaway slave, tried 
before his Honor, Judge Battey, at the Fall Term, 1856, of 
Chowan Superior Court. 

On the trial below, it was in evidence, that the slave in 
question had run away from his master’s service on Saturday, 
and that on Monday, Mr. Small, the owner, proceeded, after 
night, to the house of the defendant, and knocked several 
times without any response; that he then threatened to break 
the door, when the defendant got up from his bed and opened 
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it. He asked the defendant, who were there; to which 
he answered, noone but himself, his wife and her sister. On 
this, the witness searched the house and found his slave un- 
der the defendant’s bed. He asked him why he had his boy 
harbored, when he knew he was runaway; he answered that 
the boy had come to him that night, and asked him to let him 
stay there till morning, when he was going to give himself 
up to his master. There was no other material evidence. 

His Honor charged the jury, that to convict the prisoner 
upon the count for harboring, it must be proved, to their sat- 
isfaction, that the slave was runaway, and that the defendant 
knew it at the time of the alleged harboring. 

The defendant’s counsel requested the Court to instruct 
them further, that if the defendant, when he admitted the 
slave to his house for the night, believed that he intended to 
return to his master in the morning, it was not a fraudulent 
harboring under the statute. 

This instruction the Court refused to give; whereupon the 
defendant excepted. | 

Verdict and judgment for the State. Appeal. 


Bailey, (Attorney General) for the State. 
fleath, for the defendant. 


Barrie. J. The charge given by his Honor, to the jury, 
as to the testimony necessary to be shown to prove the 
defendant’s guilt was correct, and we do not understand that 
any objection is made to it. It assumes the propriety of the 
construction of the statute in relation to the harboring of runa- 
way slaves, (Rev. Code ch. 84, sec. 81,) which was adopted 
by the Court in Dark v. Marsh, 2 Car. L. Repos. 249, and 
followed in Thomas v. Alewander, 2 Dev. and Bat. Rep. 385. 
But the counsel for the defendant contends that his Honor 
ought to have instructed the jury, thatif the defendant, at the 
time when the slave came to his house, believed that he intended 
to return to his master the next morning, he was not guilty of 
the offence of harboring him. Such an instruction would 
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have withdrawn from the consideration of the jury the effect 
of the testimony as to the defendant’s conduct at the time 
when the master came to search his house. The defendant 
may not have intended at first any fraudulent concealment of 
the slave, and yet have afterwards changed his mind. The 
instruction prayed seems to imply that there could not have 
been any such change of purpose, and in that respect it would 
have been erroneous, and was, therefore, properly refused. 
The testimony, if believed, was sufficient to justify the jury 
in finding that the defendant did fraudulently conceal the 
slave from his master, for a short time at least, and that was 
enough to establish his guilt. 


Per Curtam. Judgment affirmed. 


STATE vs. HENRY A, BOND. 


A person cannot be convicted under the 34 ch. sec. 90 of the Revised Code, 
making a principal Hable for the act of his agent, for an act done between 
the passing of the Revised Code and the time of its going into operation. 


Ixpicrment for unlawfully trading with a slave, tried before 
Battey, Judge, at the last Superior Court of Chowan. 

The jury below found the following special verdict: “That a 
slave, on the 10th day of October, A. D. 1855, in the night time, 
about the hour of 8 o’clock, went to the shop of the detendant, 
where spirituous liquors, as well as other goods, were sold, and 
received from the hands of a slave, belonging to the defend- 
ant, a small tin bucket, containing one quart of whiskey, 
which he brought out of the store, and that the defendant was 
not present at the time: that the defendant’s slave above men- 
tioned had authority to weigh, measure and deliver, goods 
sold in the store to customers other than slaves, but not to re- 
ceive payment.” Upon this special verdict, the Court pro- 
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nounced judgment in favor of the defendant, from which the 
solicitor for the State appealed. — 


Bailey, (Attorney General) for the State. 
Heath, for the defendant. 


Bartriz, J. The defendant was indicted for selling spiritu- 
ous liquor to a slave contrary to the statute in such case made 
and provided. The alleged offense was found to have been 
cominitted on the 10th day of October, 1855, at a time when 
the testimony, which the State was able to produce, was not 
sufficient, in law, to justify a conviction. The 90th section of 
the 34th chapter of the Revised Code, which was enacted at 
the session of the General Assembly held in 1854, but was not 
to go into operation until the first day of January, 1856, pro- 
vides as follows: “Every species of unlawful trading with a 
slave, which is forbidden by this chapter, shall, when done by 
the agent or manager of another in the course of the busi- 
ness in which he is employed, be deemed to have been 
done by the consent and command of his principal or employ- 
er, unless the contrary be proved,” &c. Upon the finding of 
the facts set forth in the special verdict, the Attorney General 
contends that by the effect given to the evidence by this sec- 
tion, the guilt of the defendant is clearly established, while it 
is insisted for the defendant tkat, as to him, the enactment is 
an ex post facto law, and therefore void, both by the 24th 
section of our Bill of Rights, and by 10th section of the 1st 
Article of the Constitution of the United States. We are en- 
tirely satisfied that the objection taken by the defendant’s 
counsel is valid, and that if the section of the 34th chapter of 
the Revised Code to which we have referred, were intended 
to operate upon cases like the present, (which may well be 
doubted,) it is an ex post facto law within the meaning of 
the Constitution. Whatsuch a law is, we are not left now to 
ascertain. In the early case of Calder v. Bull, 3 Dallas 386, 
(1 Curtis 269,) before the Supreme Court of the United States, 
Mr. Justice Coase defined an ex post facto law, within the 
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view of the Constitution, to be as follows: “1st. Every law 
that makes an action done before the passing of the law, and 
which was innocent when done, criminal, and punishes such 
action. 2nd. Every law that aggravates a crime, or makes 
it greater than it was before it was committed. 38rd. Every 
law that changes the punishment, and inflicts a greater pun- 
ishment than the law annexed to the crime when committed. 
4th. Every law that alters the legal rules of evidence, and re- 
ceives less, or different testimony than the law required at the 
tine of the commission of the offence, in order to convict the 
offender.” The prohibitory clause of the Constitution of the 
United States, of which this was an exposition, is in these 
words: ‘No bill of attainder or ex post facto law shall be 
passed: Art. 1, sec. 9, clause 38. This prohibition applied 
to Congress, and in the first clause of the next succeeding sec- 
tion, (10) asimilar one was applied to each State. Before the 
adoption of the Federal Constitution, the 24th section of our 
Bill of Rights had declared, “ that retrospective laws punishing 
facts committed before the existence of such laws, and by them 
only declared criminal, are oppressive, unjust and incompati- 
ble with liberty, wherefore, no ex post facto law ought to be 
made.” ‘The definition given by Judge Cuase of an ex post 
facto \aw within the purview of the Constitution of the United 
States, has been adopted by the most eminent jurists and. wri- 
ters on American Law. 1 Kent’s Commentaries 409; 3 Story’s 
Com. on the Constitution 212. It seems to have been sanc- 
tioned by this Court as equally applicable to the term as used 
in our Bill of Rights; Dzckinson v. Dickinson, 3 Murp. Rep. 
327. The propriety of the first three. parts of the definition is 
so obvious, that no intelligent mind can be found to dispute 
it. <A very little reflection will satisfy the candid enquirer, 
that-the fourth part is within the spirit, if not so manifestly 
within the letter, of the prohibitory clause in question. In a 
judicial enquiry, no allegation can be taken as a fact, unless 
it be admitted or proved. Unproved, itis the same as if it did 
not exist. Hence the maxim de non apparentibus et de non 
existentibus eadem est ratio. If, then, a person be charged with 
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the commission of an act which can be proved by testimony 
only of a particular kind or grade, and afterwards a law is 
passed for the purpose of admitting less testimony, with the 
view to make a conviction more easy, surely the alleged of- 
fender will be just as liable to be unjustly punished, as he 
would be under either of the other meanings of an ex post 
Facto law. The case of treason, in which two witnesses to the 
same overt act, or confession in open Court, are necessary to 
a conviction, may afford an instructive example of how much 
a person, obnoxious to government, would be exposed to op- 
pression, if a subsequent law could dispense with one witness 
or a confession in open Court. Such laws were sometimes 
passed in the Mother Country, prior to our Revolution, and 
we have strong reasons for believing that they were in the 
contemplation ot those patriots and statesmen, who, in much 
wisdom, framed our State and Federal Constitutions. We 
are satisfied then, that a law which alters the legal rules of 
evidence, and receives less, or different testimony than the law 
required at the time of the commission of the offense, in order 
to convict the offender, is an ex post facto law, within the 
prohibition of the Constitution. It does not follow by any 
means, thata law which merely changed the mode of proceeding, 
would be lable to the same objection. The Legislature may 
lawfully change the remedy, but cannot, by any subsequent 
act, interfere with the offense, so as put in greater peril the 
alleged offender. The judgment in tavor of the defendant, 
upon the special verdict, was right, and must be afhrmed. 


Per CurtaMm. Judgment affirmed. 


MARTIN STEVENSON vs. SAMUEL A. SIMMONS. 


A stockholder in a bank is not a competent witness to establish a debt due 
to the bank, 
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Tuis was an action of assumpsit to recover a debt due to 
the Bank of Washington, tried before his Honor, Judge Man- 
ty, at the Fall Term, 1856, of Beaufort Superior Court. | 

The plaintiif is the cashier of the bank of Washington. All 
notes of this bank are made payable to the cashier, and the 
note, out of which this debt grew, was thus made payable. 
It was executed by one Sutton, and means had been put into 
defendant’s hands to pay the debt atits maturity. And itwas 
alleged ip the declaration, that notice had been given to the 
defendant that he was held liable, and that he agreed to pay. 

The only question in the case was, whether one Hoyt, who 
was president of the bank, and also a stockholder in the 
same, was competent, as a witness, to prove the debt. His 
Honor admitted the evidence, subject to the opinion of the 
Court thereafter to be given. A verdict was taken for plain- 
tiff, with an agreement, that if the opinion of the Court should 
be against the plaintiff, he would submit to a nonsuit. 

On considering the question reserved, his Honor was of 
opinion adverse to the plaintiff, who thereupon took a nonsuit 
and appealed. 


Shaw, for the plaintiff. 
Rodman, for the defendant. 


Nasu, C. J. In this case there is no error. The witness 
Hoyt was incompetent to testify in favor of the plaintiff. The 
action, though in the name of Stevenson, is, in fact, the action 
of the Bank of Washington, of which he is the cashier. Notes 
discounted in bank are made payable, not to the bank as a 
corporation, but to their cashier; the object being to remove 
all difficulty as to venue in suing on them. Of the bank of 
Washington Mr. Hoyt was a corporator. It is the common 
learning in questions touching the competency of witnesses, 
that one who is interested in the subject-matter in dispute, is 
incompetent to sustain his interest. And it is a general rule, 
if the effect of a witness’s testimony will be to create or in- 
crease a fund, in which he is, or may be, entitled to share, he 
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isnot competent. Hudson v. Levitt, 5 Bing. 368; Owens v. 
Collinson, 8 Gill. and John. 25, and the numerous cases 
brought together by Cowan and Hill’s notes—note 108, page 
116, part 1st. Here, the effect of Mr. Hoyt’s testimony was 
directly to increase the funds of the bank of Washington, by 
the amount sought to be recovered by his testimony. He was 
then increasing a fund in which he was entitled to participate. 


To this proposition it is replied, that a corporator ex neéces- 
sitate must be admitted, or the bank would often be defraud- 
ed of its rights. 


General laws are made for the community at large, and not 
for particular individuals or bodies of men, and they are not 
to be turned aside to suit any private interests. 


The common law has established on this subject, a wide 
difference between a public and a private corporation. Of 
the former, are towns, counties, villages and others, formed 
for municipal purposes. The State itself is a municipal cor- 
poration. The individuals constituting such corporations, 
have always been admitted as witnesses for the corporation, 
(the witnesses having no individual interest and from abso- 
Inte necessity). Refuse to admit them, and the wheels of gov- 
ernment must stop. The State could collect no debt due to 
it where the debtor refused to pay; for the same interest 
which sets aside the witness, would disqualify him as a 
juror; for every citizen is a corporator. The doctrine is 
summed up by the Supreme Court of Ohio, in Zhe Methodist 
Episcopal Church of Cincinnati v. Wood, 5 Ham. 583. But 
if the corporation be for private purposes, as a bank, or turn- 
pike company, one corporator is incompetent as a witness for 
his brother corporators. ustice v. Pinkham, 1 New-Hamp- 
shire Rep. 275; Union Bank v. Leigeley, 1 Har. and Gill $24, 
408. The whole doctrine was learnedly discussed in the case 
above referred to, (Afeth. Epis. Church, de., v. Wood,) and 
the Court concluded as follows: “ Where corporations of a 
private nature, instituted for special purposes, and private 
emolument, such as banks, &c., bring suit, the interest of the 
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corporators is direct, and they are incompetent to testify in 
— support of their claim.” 
There is no error, and judgment of nonsuit affirmed. 


Per Corrs. Judgment affirmed. 


WILLIAM H. COFFIELD ws. HECTOR McLEAN. 


Before the land of an infant can be sold for debt, under the petition of his guar- 
dian, there must be a judgment of Court, that there was a debt against the 
estate of the ward. 

It must also be alleged in a petition, for selling an infant’s land, that the debt 
to be satisfied, was one against the ancestor, and not simply a debt con- 
tracted by the ward or his guardian. 


Action of EyECTMENT, tried before his Honor, Judge Prr- 
son, at the Fall Term, 1856, of Cumberland Superior Court. 

William H. Coffield, the plaintiff, was the owner of the 
land in question in 1841; he was then a minor, and was such 
at the time of bringing this suit; his guardian, one Bennett, 
tiled the following petition: “The petition of Furney Ben- 
nett, guardian of William H. Coffield, minor, under the age 
of 21 years, * * * showeth that his ward, William H. 
Coffield, is indebted to the amount of $216 and upwards; 
that he has no assets in hand to pay off and discharge this 
debt, and that there is not personas property enough in his 
hands to discharge the same.” Upon this petition, a er was 
ordered and duly made in pursuance thereof, and the defend- 
ant became a purchaser at the sale of the same, and took a 
deed for the premises. The question was as to the sufficiency 
ot the proceedings and the validity of the sale under these cir- 
cumstances. 

His Honor, upon the foregoing case, which was agreed ey 
the counsel, was of opinion that the plaintiff was entitled to 
recover. From which judgment, the defendant appealed to 
the Supreme Court. 
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Moore and Strange for plaintiff. 
W. A. Wright and Bryan, for defendant. 


Prarson, J. The sale was void, because it does not ap- 
pear that the County Court passed on and ascertained the 
fact, that there was a debt or demand against the estate of 
the ward. Spruall v. Davenport, 3 Jones’ Rep. 42; Pendle- 
ton v. Trueblood, Ibid. 96. 

But there is another fatal objection. The petition does not. 
allege that there was a debt or demand against the estate of 
the ward. The allegation is, that the ward as endebted to the 
amount of $216, and the guardian has no assets, and there is 
no personal property out of which the debt can be paid. There 
is a material ditterence between a personal debt of the ward 
and a debt against the estate of the ward; i.e, a debt of 
the ancestor, for which the land of the ward isliable. Itis 
manifest, by a perusal of it, that the statute under which this 
proceeding was had (Rev. Stat. ch. 63) is, as its title shows, 
“A mode of subjecting the land of deceased debtors to the 
payment of their debts,” and consequently does not extend to 
personal debts contracted by, or on account of, infants. At 
common law, an heir sued for the debt of his ancestor, might 
pray the parol to demur until he arrived at full age. The 
statute changes this by substituting a provision, that no exe- 
cution shall issue against the land of heirs, who are under age, 
until after the expiration of one year, during which time, it is 
the duty of guardians, under the 11th section of the Act, to 
apply for an order of sale. 


It was stated at the bar, that the debt for which the land 
was sold, was contracted in prosecuting or in defending a suit 
for or against the infant. So,it was nota debt of the ancestor, 
but was a personal debt of the ward; and the defendant’s title 
is bad, not for a mere omission of the proper entries by the 
Court, but upon the merits, because upon the facts, the Coun- 
ty Court had no power to order a sale. There is no error. 


Per Curiam. Judgment affirmed. 
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THOMAS R. UNDERWOOD ws. DUNCAN McLAURIN. 


It is error in a Court to rescind an entry made on a previous day of the same 
term, which truly states a fact that did occur. 


AppeaL from the Superior Court of Cumberland, his Honor, 
Judge Person, presiding. 

The case was agreed as to the facts, and was as follows: 
The defendant, Duncan McLaurin, was the bail of one Me- 
Duttie, and a sci. fa. issued against him as such, returnable 
to the County Court of Cumberland. At the return term of the 
scot. fa., the defendant put in pleas to the same, which ac- 
cordingly stood over to the next term. On Monday of the 
next term the defendant brought in his principal and surren- 
dered him in discharge of himself as bail, and this record was 
then made. “The principal, N. K. McDutfie, is surrendered 
in open Court by Duncan McLaurin, his bail, in discharge of 
himself on Monday of this term ;” whereupon, the said Me- 
Duthe was permitted go without day on the payment of costs. 
Afterwards, on the same day, the plaintift’s counsel gave no- 
tice, that he wonld move, during the term, to set aside the 
proceeding aforesaid, because the plaintiff had not been noti- 
fied that the surrender would be made. The motion was ac- 
cordingly made on Friday of the term, and on considering the 
same, the said County Court adjudged, “that the order ac- 
cepting the surrender of N. K. McDuffie, in the case of T. R. 
Underwood v. Duncan McLaurin, bail of said McDutftie, in 
discharge of his bail, be rescinded, and the case stand on the 
trial docket as before, without prejudice to the defendant.” 
The ground upon which this order was made, was as follows: 
The defendant’s counsel had told the plaintiff’s counsel, that 
his client would surrender McDutftie, in open Court, as soon 
as the Court was through with the business in hand. While 
the business still occupied the Court, the plaintiff’s counsel 
enquired of the Court, whether any other business would be 
taken up before dinner than that in which they were engaged, 
and he was informed that none other would be taken up be- 
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fore dinner. Whereupon the plaintiff’s counsel retired from 
the Court to his chamber, and had no cognizance of the pro- 
ceeding complained of. The surrender was made in open 
Court before dinner, and the principal, McDuffie, on being 
discharged, immediately went out of reach of his bail, and 
was beyond his reach when this motion was made. 


From this order of the County Court to rescind the previous 
proceeding, &c., an appeal was taken to the Superior Court, 
where, on consideration of the case agreed, his Honor, Judge 
Person, reversed the order of the County Court; from which 
the plaintiff appealed to the Supreme Court. 


Shepherd and J. Winslow, for plaintitf. 
McKay, for defendant. 


Battie, J. When the defendant surrendered his principal 
in open Court in discharge of himself as bail, he was acting in 
the clear exercise of an undoubted legal right. 1 Rev. Stat. 
ch. 10, sec. 4; Rev. Code ch. 11, see. 5; Moody v. Stockton, 
3 Dev. Rep. 481. The entry of the fact made upon the re- 
cords of the Court was therefore proper, and the Court could 
not, by their subsequent action, deprive the defendant of the 
benefit of it. Their attempt to doso by rescinding the entry, 
was an error, which he had a right to have corrected in the 
Superior Court, upon his appeal to that Court. Walliams v. 
Beasley, 18 Ive. Rep. 112; Murphrey v. Wood, 2 Jones’ 
Rep. 63. 


There is nothing in the case of Williams v. Floyd, 5 Ire. 
Rep. 649, relied upon by the plaintiff’s counsel, which mili- 
tates, in the least, against these positions. In that case the 
only question was whether, under the circumstances therein 
stated, the plaintiff was entitled to a judgment against the de- 
fendantand the sureties to his appeal bond. It seemed to be ad- 
mitted on all hands, that the sureties for the defendant’s appear- 
ance had been discharged by their surrender of him in the 
County Court. 


DECEMBER TERM, 1836. 19 
State v. McDonald. 


The judgment of the Superior Court is affirmed, which will 
be certified as the law directs. 


Per Coram. Judgment affirmed. 


STATE vs. DANIEL McDONALD. 


Ifa man deliberately kill another to prevent a mere trespass on his property, 
(whether that trespass could or could not be otherwise prevented,) he is 
guilty of murder. 


Inpicrment for MURDER, tried before his Honor, Judge Dick, 
at the last Superior Court of Bladen. 


The charge was for the murder of one Neil Ferguson. Flora 
McDonald, the mother of the prisoner, and also the mother 
of the wife of the defendant, had lived for many years with 
her son, the prisoner, upon the plantation where the homicide 
was committed. About two or three months before this event 
she removed from the house where she had lived, to that of 
the deceased, leaving the prisoner in the sole possession of the 
first named premises. The deceased occupied a part of the 
same plantation with the prisoner, agreeing to cultivate corn 
on it for his mother-in-law. An agreement was made between 
the prisoner and the deceased to run a dividing fence between 
their respective parts. In making this fence, which was done 
by them jointly, the rails of one side of the lane, which was 
on the part in the possession of the deceased, were used. 
Along this old lane there were piles of dirt raked up for ma- 
nure. 

One Daniel Ferguson, a son of the deceased, stated, that 
on the day of the homicide, he went, by the order of hig fa- 
ther, to haul out the manure; that while loading his cart he 
saw the prisoner sitting in the door of his dwelling, some ten 
or fifteen paces off, who told him not to take the manure. 
About this time the deceased came up, and the prcones asked 
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him if he had instructed witness to haul off the manure; to 
which he replied, that he had. The deceased then asked the 
prisoner, who made the gap in the dividing fence, to which 
he replied, it was a negro woman. The witness then moved 
off with his cart, leaving the defendant still sitting m his door 
and the deceased standing near the gap in the dividing fence ; 
after proceeding about sixty paces he heard the report of a 
gun, and on looking round, saw his father falling on the rails 
of the fence taken out for a gap, and the defendant going into 
his house with his gun in his hand. At the request of the 
deceased, the witness dragged him into a shade near by. 
A negro woman asked the prisoner if he had given the de- 
ceased any notice that he was going to shoot him; to which 
he replied, yes, my gun snapped. 

Catharine Ferguson, the widow of the deceased, testified, 
that when she and her children got to her husband he was 
not dead, but he could not speak. The defendant said he had 
killed him, and if his gun was loaded, he would lay her by 
the side of him. The children of the deceased were crying 
around him, when the prisoner came out of his house with a 
stick in his hand and ordered them off. Witness directed a 
negro woman to wet the lips of the deceased with water; the 
prisoner struck her a blow on the head with his stick, which 
brought her to her knees. He struck her a second blow on 
the head. He then stood over the body with his stick in 
hand, and ordered them all off. 

Robert Toler said, that when he arrived, about an hour af.- 
ter the discharge of the gun, the deceased was dead. The 
prisoner called a to him, and asked him if it was not a 
shocking come off, to which witness replied, it was. Defend- 
ant then asked, if the deceased was dead, to which he an- 
swered, that he was. He then said I shot him. Witness 
asked him why he did it. He replied, “ because he had pro- 
mised to put up a gate and had not done it.” Witness said 
it must have been liquor that caused it. Defendant said no, 
it was not liquor, forhe had determined to kill him for some 


time past. 
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John Budd was next examined. He stated that about two 
weeks before the homicide the defendant was at witness’s 
house, when he said, Neil Ferguson was a mean man, and 
had ruined him by taking his mother away from him. Wit- 
ness replied, that “he thought it was best for the old woman 
to have Ferguson’s wife and daughter to wait on her,” when 
defendant again said, “ Ferguson was amean man and should 
not live two weeks. 

Defendant offered no evidence. 

Defendant’s counsel asked the Court to instruct the jury, 
that the hauling away of the manure was a trespass, and be- 
ing done by the command of the deceased, it amounted to le- 
gal provocation, and mitigated the killing from murder to 
manslaughter. The Court declined giving such instruction ; 
for which defendant’s counsel excepted. 

The Court allowed the witness, Daniel Ferguson, to state 
the question propounded to the prisoner by the negro woman, 
which was also excepted to. 

Verdict, guilty of murder. Judgment and appeal. 


Attorney General (Barley) and Winslow, for the State. 
White, for the defendant. 


Bartiy, J. One of the grounds upon which the motion 
for a new trial was made in the Court below, to wit, that the 
witness, Daniel Ferguson, was permitted to state that a negro 
woman asked the prisoner if he gave the deceased any notice 
before he shot him, has been properly abandoned in the ar- 
gument here. The State certainly had a right to prove the 
declaration of the prisoner, whether called out by a question 
from a negro or any other person. 

The other ground assumed for the defense, and which alone 
is relied upon in this Court is, that at the time when the pri- 
soner shot and killed the deceased, the latter was in the act of 
committing a trespass by carrying off his manure, and that 
thereby the homicide was mitigated from murder to man- 
slaughter. For this position, the counsel cited Hale’s P. C. page 
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485, where it is said, that “if A, pretending title to goods, 
take them from b, B may justify beating A, but if A dies, it 
is manslaughter only.” 

Whether the deceased was, in fact, committing a trespass 
upon the property of the prisoner at the time when he was 
killed, and if he were, whether the prisoner could avail him- 
self of it, as he assigned a different cause for the killing, it is 
unnecessary for us to decide. Admitting both of these en- 
quiries to be decided in favor of the prisoner, the homicide is 
still, according to the highest authorities, murder, and murder 
only. State v. Morgan, 3 Ire. Rep. 186. See also Wharton’s 
American Law of Homicide 185, where Hale, Hawkins, Fos- 
ter, and many adjudicated cases are referred to. There will 
also be seen an explanation of the cases like that cited by the 
prisoner’s counsel from Hale. “To extenuate the offense in 
such case, however, it must be shown that the intention was 
not to take life, but merely to chastise for the trespass, and to 
deter the offender from repeating the like, and it must so ap- 
pear. For, if A had knocked out the brains of the deceased 
with a bill, or hedge-stake, or had given him an outrageous 
beating with a cudgel, beyond the bounds of a sudden resent- 
ment, whereof he had died, it would have been murder.” The 
doctrine on this subject is so clearly and forcibly stated by 
Judge Gaston, in delivering the opinion of the Court in the 
above cited case of the State v. Morgan, that we beg leave to 
refer to it, and to adopt it as a part of our opinion in the pre- 
sent case. “Itis not every right of person, and still less of 
property, that can lawfully be asserted, or every wrong that 
may rightfully be redressed by extreme remedies. There is 
a recklessness—a wanton disregard of humanity and social 
duty in taking, or endeavoring to take, the life of a fellow be- 
ingin order to save one’s self from a comparatively slight wrong, 
which is essentially wicked, and which the law abhors. Yon 
inay not kill because you cannot otherwise effect your object, 
although the object sought to be effected is right. You can 
only kill to save life or limb, or prevent a great crime, or to 
accomplish a necessary public duty. Thus, an officer, acting 
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under a legal process, has a right to arrest the person against 
whom it is directed, and to retake him if he break custody, 
and for such purpose he may, and ought to, use necessary 
force; yet, if the process be in a civil case, or a misdemeanor 
only, and the officer, although he cannot otherwise arrest or 
retake his prisoner, intentionally kills him, it is murder. 
1 Hale 481; Foster 271; 1 East P. C. ch. 5, secs. 806, 307. 
The purpose, indeed, is rightful, but it is not one of such par- 
amount necessity, as to justify a resort to such desperate means. 
So, it is clear, that if one man deliberately kill another, 
to prevent a mere trespass on his property—whether that tres- 
pass could or could not be otherwise prevented—he is guilty 
of murder.” 

Let it be certified to the Superior Court of Bladen county, 
that there is no error in the record. 


Per Corr. Judgment affirmed. 


Doe on demises of JOHN WARD et al. vs. WILSON B. HERRIN. 


A mere omission of the Judge to charge the jury on a particular point, where 
no specific instructions on it have been asked, is not error. 

An interval of twelve months or thereabouts in the actual occupation of land, 
is fatal to a title, based upon an adverse possession of seven years, under 
color of title. 


Tris was an action of EyEcrMENT, tried before his Honor, 
Judge Catpwett, at the Special Term (December, 1856,) of 
Stanly Superior Court. 

On the trial below, the lessors of the plaintiff showed title 
to the land in dispute, by a grant from the State, and by 
mesne conveyances to them. 

The defendant relied on a grant from the State to himself, 
and one William Crayton, of junior date, and a possession, 
ander it, of seven years. It was proved that in 1844, the year 
after the defendant’s grant was issued, a cabin had been erect- 
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ed on the premises, which was occupied by Crayton, as a 
dwelling, from some time in that year, up to the year 1847, 
or 1848, when he moved from it, with his family, and lived 
elsewhere “for twelve months or thereabouts ;” that no per- 
son succeeded him in that occupation, and when he returned 
to it, at the end of that period, he found it vacant. Crayton 
then resumed and continued his occupation until 1851, at 
which time this suit was brought. One Conrad Crayton tes- 
tified that during the year, while William Crayton was absent 
from the land, “he frequently saw persons working for gold 
on it; that he saw the branch muddy as though used for min- 
ing purposes, but could not say that the operations were con- 
tinuous.” 

The Court, in general terms, stated the evidence to the jury, 
but did not, in express terms, call their attention to the testi- 
mony of Conrad Crayton. For this defendant excepted. 

The Court expressed an opinion that the interval of twelve 
months or thereabouts was fatal to the defendant’s title. For 
which the defendant further excepted. 

Verdict and judgment for the plaintiff. Appeal. 


Bryan, Moore and Dargan, for plaintiff, 
No counsel for defendant. 


Bartiz, J. The first question raised by the defendant in 
his bill of exceptions, has been too often decided by this 
Court to be now open forargument. A mere omission by the 
Judge to charge the jury upon a particular point, where no 
specific instructions upon it have been asked, is not error. 
Torrence v. Graham, 1 Dev. and Bat. Rep. 288; State v. 
O’ Neal, 7 Ire. Rep. 253; Arey v. Stephenson, 12 Ire. Rep. 34. 

The second exception is equally untenable. The interval 
of “twelve months or thereabouts” in the actual occupation 
of the land by William Crayton, was fatal to the defendant’s 
claim of title npon an adverse possession of seven years under 
color of title. Holdfast v. Shepherd, 6 Ire. Rep. 361. In 
this respect, a claim: by means of an adverse possession under 
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the statute of limitations, differs essentially from one by means 
of a possession, raising the presumption of a grant. eed v. 
Harnhart, 10 Ire. Rep. 516; Zaylor v. Gooch, 3 Jones’ Rep. 
467. 

Nor can the testimony of Conrad Crayton help the defend- 
ant. The operations of the gold-hunters, spoken of by this 
witness, on the land, during William Crayton’s absence, were 
not such as to constitnte an adverse possession under the stat- 
ute. The witness could not say they were continuous, and 
they had quite as much the appearance of distinct trespasses, 
as of an actual occupation of the land under a claim of title. 
This Court bas decided, after a review of all the cases on the 
subject, that the cutting of trees and the feeding of hogs apoa 
a tract of land susceptible of other uses and enjoyment, under 
a color of title for seven years, did not constitute such a 
possession as would bar an entry. Loftin v. Cobb, 1 Jones’ 
Rep. 406. 

The acts of the gold-hunters, as proven in this case, ought 
not to have any greater efficacy. 

There is no error, and the judgment must be affirmed. 


Per Corram. Judgment affirmed. 


H. M. SHAW e¢ al. propounders vs. JOHN A. MOORE ef al. caveators. 
Qne who believes in the existence of a Supreme Berne, and that God will 
punish in this world for every sin committed, though he does not believe 
that punishment will be inflicted in the world to come, is a competent wit- 
ness. 


Issuz of devisavit vel non, tried before his Honor, Judge 
Barney, at the Fall Term, 1856, of Currituck Superior Court. 
A script, as the last will and testament of Alfred Perkins, 
was offered for probate. It had two subscribing witnesses, 
one of whom was admitted by the caveators to be competent ; 
the other was objected to on account of his religious belief. 
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He protessed “to believe in the obligation of an oath on the 
Bible; in God and Jesus Christ, and that God would punish 
in this world all violators of Mis law; that the sinner would 
be inevitably punished in this world for each and every sin 
committed, but that there would be no punishment after death, 
and that in another world all would be happy and equal to 
the angels.” 

His Honor held the witness to be competent; for which the 
caveators excepted. 

Verdict and judgment for the propounders. Appeal by the 
caveators. | 


. Heath, for the propounders. 
Smith and Pool, for the caveators. 


Pearson, J. The case presents this question: Is a person 
who “ believes in the obligation of an oath on the Bible; who 
believes in God and Jesus Christ, and that God will punish 
in this world, all violators of his law, and that the sinner will 
inevitably be punished 2m this world for each and every sin 
committed; but there will be no punishment after death, and 
that in another world all will be happy and equal to the an- 
gels”—a competent witness 4 

The law requires two guaranties of the truth of what a wit- 
ness is about to state; he must be in the fear of punishment 
by the laws of man, and he must also be in the fear of pun- 
ishment by the laws of God, if he states what is false ; in oth- 
er words, there must be a temporal and also a religious sanc- 
tion to his oath. In reference to the first, no question is made ; 
but it is insisted, that the religious sanction required, is the 
fear of punishment in a future state of existence. 

This position is not sustained by the reason of the thing, 
for, if we divest ourselves of the prejudice growing out of pre- 
conceived opinions as to what we suppose to be the true teach- 
ing of the Bible, it is clear that, in reference to a religions sanc- 
tion, there is no ground for making a distinction between the 
fear of punishment by the Supreme Being in this world, and 
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the fear of punishment in the world to come; both are based 
upon the sense of religion. If, on the one hand, it be said, 
that there is, in the fear of punishment in a future state of ex- 
istence, an awful, undefined dread, and on the other, that from 
the constitution of our nature, we fear more that punishment 
which is near at hand, than that which is distant, the reply is, 
this is matter of speculation merely, and has no bearing upon 
the question, because the efficacy of the fear of punishment in 
either case, depends upon the degree of the belief as to the 
certainty of that punishment; so that, there can be, upon rea- 
son, no ground for making a distinction. The rule of law 
which requires a religious sanction, is satisfied in either case. 

It is true, that in the old cases it is held to be the common 
law, that no infidel, (in which class Jews were included,) could 
be sworn as a witness in the courts of England, which was a 
Christian country; and Lord Coxe gives this as his opinion, 
in which he says all the cases agree, and he assigns as the rea- 
son on which the law is based, “ All infidels are in law per- 
petu mmici ; for, between them, as with the devils, whose 
subjects they be, and the Christian, there is perpetual hostili- 
ty.” This reason, to say the least of if, is narrow-minded, il- 
liberal, bigotted and unsound. 

— One excellence of the common law is, that it works ctself 
pure, by drawing from the fountain of reason, so that if errors 
creep into it, upon reasons, which more enlarged views and a 
higher state of enlightenment, growing out of the extension of 
commerce and other causes, proves to be fallacious, they may 
be worked out by subsequent decisions. Accordingly, it is 
laid down by Lord Hats, notwithstanding the opinion of 
Coke and the old cases, to be the common law, that a Jew is 
a competent witness, and may besworn onthe old Testament, 
and such has ever since been taken to be the law. After- 
wards, in the case of Omychund v. Barker, 1 Atk. 19, and 
also in Willes’ Report, 538; it was decided by the Lord Chan- 
cellor, with the assistance of Chief Baron Parker, Chief Jus- 
tice Wiitxes and Chief Justice Len, that a Gentoo, who was 
an infidel, who did not believe in either the Old or New Tes- 
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tament, but “ who believed in a God, as the Creator of the 
Universe, and that he is a rewarder of those who do well, and 
an avenger of those who do ill,” is, according to the common 
law, a competent witness, and may be sworn in that form 
which is the most sacred and obligatory upon his religious 
sense. The case does not show whether, according to the 
Gentoo religion, rewards and punishments are to be in this 
world or in the world to come. The decision was made with- 
out ascertaining how the fact was; so, it must have been con- 
sidered by the Court to be immaterial; no reference is made 
to any distinction in regard to the ¢¢me of punishment by any 
of the counsel in the long and full arguments made on both 
sides; nor is there any intimation or allusion to such a dis- 
tinction in the opinions of Chief Baron Parxur, Chief Justice 
Ler and the Lord Chancellor. The only thing, throughout 
the whole case, which suggests to the mind the existence of 
such a distinction, is an expression ascribed to Chief Justice 
Wis, by Atkins in his report of this case, viz., “I am clear- 
_ ly of opinion, that if they (nfidéls) do not believe ina God, or 
future rewards and punishments, they ought not to be admit- 
ted as witnesses.” This expression is inconsistent with the 
decision of the case in which Willes and the others all fully 
concurred, for, there was no allegation or proof that the wit- 
ness believed in futwre rewards and punishments; so there 
must be a mistake. The Chief Justice either used the word 
“ future” inadvertently, and without, in his own mind, attach- 
ing any force to it, or Atkins misconceived his meaning; and 
yet this expression is referred to by most of the English wri- 
ters who treat of evidence, and is the foundation of all the 
error on this subject. Some fifty years after the case was re- 
ported by Atkins, the opinion of Chief Justice Wities, drawn 
out at length, in his own hand-writing, was found among bis 
manuscripts, and is reported in Willes. The words in this 
manuscript are: “I am clearly of opinion, that such infidels, 
(if such there be,) who either do not believe in a God, or if they 
do, do not think that he will reward or punish them a thes 
world or in the next, cannot be witnesses in any case, or un- 
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der any circumstances, for this plain reason, because an oath 
cannot possibly be any tie or. obligation upon them.” This 
proves either that Atkins misapprehended the words of the 
Chief Justice, or that, upon reflection, he thought proper to al- 
ter the expression, so as to make it consistent wfth the deci- 
sion. 

The great case of Omychund v. Barker, (it may well be 
called “ great,” for it relieved the common law from an error, 
that was a reproach to it,) establishes the rule to be, that an 
infidel is a competent witness, provided he believes in the ex- 
istence of a Supreme Being, who punishes the wicked, with- 
out reference to the ¢tzme of punishment. The substance of 
the thing is, every oath must have a religious sanction. Such 
being the common law in regard to infidels, it follows, a for- 
tiort, that the same rule is applicable to a witness, who is a 
Christian ; and the fact, that this Christian believes that the 
divine punishment will be inflicted in this world, and not in 
the world to come is immaterial, and in no wise affects the 
principle of the rule. Itis a mere “difference of opinion,” as 
to the true teaching of the gospel. This we find is the con- 
clusion of the Courts in most, if not all, of the States of the 
Union where the question has been presented for adjudication. 
15 Massachusetts Rep. 177; 2 Cushing 104; 18 Johnson 98; 
5 Mason 18; 2 Alabama 354; South Carolina Law Journal 
202; 18 Vermont 362. | 

It was insisted, in the argument, that although this may 
have been the rule of the common law, it is changed by our 
statutory provisions prescribing the forms of oaths, ch. 76 
Rev. Code. 

We think it manifest, by a perusal of the Statute, that it 
was not intended to alter any rule of law, but the sole object 
was to prescribe forms, adapted to the religious belief of the 
general mass of the citizens, for the sake of convenience and 
uniformity. Accordingly, the first section prescribes a form 
of oath as a general form, suited to such as hold the ordinary 
tenets of the Christian religion; that is, an oath, laying the 
hand upon “the Holy Evangelists,” &c. The second section 
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makes an exception in favor of those Christians who have 
conscientious scruples against taking an oath on the Holy 
Evangelists, and the form of oath is framed in reference to 
their belief, as to a “ great day of judgment, when the secrets 
of all hearts shall be known.” The third section makes an 
exception in favor of those Christians who are Quakers, &c., 
and the form is framed in reference to their peculiar belief, 
“swear not.” This satisfies the words of the Statute, and the 
argument that it was also intended to change the law by pro- 
hibiting any one from being sworn except in one or other of 
the prescribed forms, proves too much ; for, it would exclude 
both Jews, and infidels who believe ina God. We think it 
indecent to suppose that the Legislature intended in an indi- 
rect and covert manner to alter a well-settled and unquestion- 
ed rule of law, and, in despite of the progress of the age, to 
throw the country back upon the illiberal and intolerant rule 
which was supposed to be the law in the time of bigotry; for, 
it was every day’s practice to swear Jews upon the Old Tes- 
tament, and Omychund v. Barker had settled the rule that 
infidels are to be sworn according to the form which they hold 
to be most sacred and obligatory on their consciences. 

If it be admitted, for the sake of the argument, that, besides 
prescribing forms for general use, the Legislature had the 
purpose of altering the common law, so as to exclude Jews 
and infidels, who believe in a God, and Christians, who do 
not believe in future rewards and punishments, from the priv- 
tlege of taking the oaths which are required to enable them 
to testify as witnesses, or to take any office or place of trust or 
profit, in other words, to degrade and persecute them for 
“opinion’s sake,” then itis clear, that the statute, so far as 
this purpose is involved, is void and of no effect, because it is 
in direct contravention of the 19 sec. of the Declaration of 
Rights: “That all men have a natural and unalienable right 
to worship Almighty God according to the dictates of their 
own consciences.” 

We go further, and express the opinion, that if Omychund 
v. Barker had not relieved the common law from the reproach 
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of holding Jews and infidels, who believe in a God, unfit to 
take an oath, treating them as “servants of the devils,” be- 
cause their belief differs from ours in regard to the attributes 
of the Being who created and governs the Universe, or if any 
part of that reproach was still left, the effect of this section 
of our declaration of rights, would be, to extirpate the error 
and tear it up by the roots. 

It was said in the argument, “to be sworn as a witness is 
no provilege—the person loses nothing by being incompetent.” 
This is a narrow view of the question. Ifhe be held incom- 
petent as a witness on the ground that he cannot take an oath, 
it follows that he cannot swear to a book account. If an in- 
junction is obtained, it must be made perpetual, because he 
cannot swear to his answer; nay, more, he cannot take the 
oath of office as a constable, sheriff, justice of the peace, judge, 
legislator or governor ; in short, it would be the institution of a 
“test oath,” towards which our revolutionary fathers had so 
just an abhorrence, and which is wholly repugnant to the tol- 
erant and enlightened spirit of our institutions and of the age 
in which we live. There is no error. 


Perr Curtam. Judgment affirmed. 


JOSEPH J. WILLIAMS AND WIFE vs. JOSHUA GRIFFIN e¢ al 


The fact of the registration of a deed, without its having been proven, will 
not entitle it to be read in evidence. 


Action of trespass q. ¢. f., tried before his. Honor, Judge 
Man ty, at the Fall Term, 1856, of Beaufort Superior Court. 

On the trial, a deed to Thomas Collins and Christian Reed, 
from Samuel and Thomas Gardner, was offered in evidence 
in behalf of the plaintiffs. It did not appear that this deed 
had ever been proved; there was an endorsement upon it of 
registration, but no endorsement or other evidence of its hav- 
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ing ever been proved. It was objected to as evidence for the 
want of probate, and excluded by his Honor. For which the 
plaintiffs excepted. 

Plaintiff took a nonsuit, and appealed. 


No counsel appeared for the plaintiff in this Court. 
Ltodmen, for defendant. 


Nasu, ©. J. The question presented in this case is scarce- 
ly an open one. The general provision made by the Act re- 
quiring deeds for lands to be registered, is that “no convey- 
ance of land shall be valid unless it be acknowledged by the 
grantor, or proven upon oath before one of the Judges of the 
Supreme Court, or of the Superior Court, or in the County 
Court of the County where the land leth, and registered by 
the public register of the County.” Until a deed is proved, 
as by the Act directed, the public register has no authority to 
put it on his book; the probate is his warrant, and his only 
warrant for so doing. Burnett v. Thompson, 38 Jones’ Rep. 
118; Zooley v. Lucas, Ibid. 146; Lambert v. Lambert, 11 Ire. 
Rep. 162. 

In this case the original deed was produced, upon which is 
a, certificate of registration. The case states, however, that 
there was no evidence that it ever had been proved. If, up- 
on this certificate of the register, the deed is to be received in 
evidence, the Act requiring probate is a dead letter, and the 
unauthorised act of the register gives efficacy to the deed as 
evidence. The case of Hreeman v. Hatley, 3 Jones’ Rep. 115, 
affirms this view of the question. The evidence there was ad- 
mitted upon the peculiar circumstances of the case; the orig- 
inal deed was lost, avd the records of the County Court of 
Montgomery, the County in which the land lay, were destroy- 
ed by fire. There is no error. 


Per Curiam. Judgment affirmed. 
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EDWARD BRANNOCK ws, HENRY BUSHINELL. 


Where an action of debt is brought on a simple contract, no subsequent pro- 
mise, however explicit, is sufficient to take it out of the statute of limita- 
tions. 


Action or per, tried before his Honor, Judge Person, at 
the Fall Term, 1856, of Caswell Superior Court. 

The action was upon an unsealed note, dated 20th March, 
1844, due one day after date. The writ was issued on the 6th 
of October, 1853. The defendant pleaded the statute of lim- 
itations ; to which plaintiff replied that, within the three years 
preceding the issuing of the writ, the defendant promised to 
pay the said note. 

There was evidence tending to establish the plaintiff’s re- 
plication; but as the case turned upon the form of action, it is 
not deemed necessary to state it. 

It was agreed by the counsel in the Court below, that the 
jury should give their verdict for the plaintiff, subject to the 
opinion of the Court upon the question of law, whether the 
evidence was sufticient to take the case out of the operation 
of the statute of limitations, and that, in case he should be of 
opinion with the plaintiff, he should recover the amount found 
by the verdict, but, if of a contrary opinion, a judgment of 
non-suit should be entered. 

The Court, being of opinion with the plaintiff, gave judg- 
ment accordingly ; from which the defendant appealed. 


Morehead, for plaintiff. 
ITili and Bailey, for defendant. 


Barriz, J. An objection founded upon a reason which 
was not adverted to in the Court below, but which is insisted 
on in the argument here, is fatal to the plaintiff’s claim, at 
least in its present form. ‘The action is debt, upon a promisso- 
ry note, and as such, no promise, however explicit, is suflici- 
ent to take it out of the operation of the statute of limitations. 

3 
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The case of Morrison v. Morrison, 3 Dev. Rep. 402, which 
was an action of debt upon an unsealed engagement of the 
defendant’s intestate, to convey to the plaintiffa tract of land, 
is directly in point. That case was based upon the English 
one of A’Court v. Cross, 11 Eng. Com. L. Rep. 124; and the 
principle has been recently recognised again in this Court. 
See Thompson v. Gilreath, 3 Jones’ Rep. 493. The principle 
is, that the action of debt, being founded on the original con- 
tract, is barred by the statute, and then the replication that 
- the defendant promised to pay within three years next before 
suing out the writ, is a departure in pleading, and, therefore, 
inadmissible, and of course no testimony can be allowed to 
support it. As the verdict was taken in the Court below, sub- 
ject to the opinion of the presiding Judge, whether the evi- 
dence was sufficient in law to take the case out of the opera- 
tion of the statute of lmitations, and as we are of opinion that 
it was not, though for a reason not in the contemplation of the 
parties, we must reverse the judgment rendered for the plain- 
tiff, and direct a judgment of non-suit to be entered here. It 
is not a proper case for allowing the amendment asked for 
by the plaintiff’s counsel. Grist v. Hodges, 3 Dev. Rep. 204; 
State v. Muse, 4 Dev. and, Bat. 822. Let the judgment be re- 
versed and a judgment of nonsuit entered. 


Per Curiam. Judgment reversed. 


MATTHEW SMITH vs. JOHN EASON, ADM’R. 


In ascertaining whether an instrument was intended by the maker to oper- 
ate as a bond or as a will, words which may not change the legal effect of 
the instrument, and may, therefore, be immaterial in construing it, suppos- 
ing its character to have been established, may be quite material in ascer- 
taining its character, and though their alteration or erasure may be of no 
importance in the former point of view, yet they are quite material in the 
latter. 
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ACTION OF COVENANT, tried before Manry, J., at the Fall 
Term, 1856, of Wayne Superior Court. 

The action was brought upon the following instrument of 
writing : 

“J, Henry Britt, Sen., do this day give my note to Matthew 
Smith, in the manner following, for my executor or adminis- 
trator to pay to Matthew Smith, five thousand dollars, just for 
the good will I have for him, at my death, for him to have in 
fee simple forever, as wetness my hand and seal, this Feb. 18, 
1854. Henry Brirr, Sen., [Seal.] 

Test— William T. Hines.” 

The subscribing witness testified that the instrument was 
written by the plaintiff, after the dictation of the intestate; 
that it was read word for word as it was dictated, and that it 
was read to him more than once. ‘This witness also testified 
that the instrument was all written at the same time and with 
the same ink, and that it was, at the time of the trial below, 
in the same condition as it was when executed. 

Witnesses were called on the part of the defendant, who 
stated that, with the assistance of a glass, they could perceive 
there was a part of the writing done with different ink, that 
is, the dotting of an “i” or the crossing of a “t”; the word 
“administrator” was interlined, and the words “ witness my 
hand and seal” were interlined also. These. witnesses also 
stated that the word “ executor” and the signature of the ob- 
ligor were in a different ink. 

The defendant contended— 

1st. That this instrument was a will, and could be of no le- 
gal effect until after probate and registration, and that this 
was a question of law. 

2nd. Supposing the instrument to have been executed, that 
it had been altered since its execution in the several particu- 
lars stated by the witnesses, and was, on that account, void. 

The Court instructed the jury as to the first point, that it 
involved a question of fact, depending not only upon the phra- 
seology of the instrument, but also upon the intention of the 
maker, as it might be gathered from the testimony of the sub- 
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scribing witness and circumstances. And they were directed 
to enquire from the facts whether it was intended to operate 
between the parties, upon its delivery, as a clear irrevocable 
-act—as a note or bond which the maker could not abrogate, 
or asa will; if the former, it was good; if the latter, it was 
not good, for the want of attestation, probate, &c. for this, 
the defendant’s counsel excepted. 

With respect to the alterations alleged, the Court was of 
opinion that, by whomsoever or wheresoever made, they did 
not per se avoid the instrument; that the crossing of a ““t” or 
dotting an “i,” putting in “administator” and “ witness my 
hand and seal,” were immaterial alterations, and did not 
change the legal effect of the instrument; but that, unex- 
plained, they were matters of suspicion, and might be con- 
sidered in connexion with objections to its original execution, 
or to its fairness in other respects; that the law on this point 
had been diversely held, but that he believed this opinion in 
accordance with the weight of authority. 

Defendant further excepted. 

Verdict and judgment for plaintiff, and appeal by defen- 
dant. 


Moore, for plaintiff, (with whom were Dortch and Sryan,) 
argued as follows: 


1. The rule of law respecting the alteration of bonds as 
stated in Pigot’s case, is not followed any where. No text 
writer states it with the rigour of Lorp Coxs. See 2 Bl. Com. 
308; Chit. Genl. Pr. 804. The rule is not followed in Eng- 
land. Adams v. Bateson, 19 E. C0. L. Rep. 21; Hudson v. 
Revett, 15 Ibid. 472; Best’s opinion; Collins v. Prosser, 8 E. 
C. L. Rep. 188. 

2. The opinion of the Court in Pullen v. Shaw, 3 Dev. 238, 
that an immaterial alteration made by the obligee will avoid 
the bond, is extrajudicial—In WVunnery v. Cotten, 1 Hawks 
922, the doctrine is pushed to an extreme. Even in this case, 
however, the Court ground their opinion, that the alteration 
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was done with “a fraudulent design,” per Taytor, C. J. The 
Court assume that the act done is a “ serious offense,” that is, 
forgery. There can be no forgery unless the alteration is ma- 
terial—The doctrine in Pigot’s case is disaffirmed in ALatthis 
v. Matthis, 3 Dev. and Bat. 60; Blackwell v. Lane, 4 Dev. 
and Bat. 113. In neither of these cases is any notice taken of 
Pullen.v. Shaw or Nunnery v. Cotten. It is submitted that 
this silence is significant of dissatisfaction with the broad doc- 
trine laid down in them; especially when we observe the 
Court citing in Matthis v. Matthis, Chit. Gen. Pr. 304. 


3. There is no question, perhaps, on which such abundance 
of respectable contradictory authority may be cited; and for 
the ease of the Court in investigating the subject, they re 
referred to Smuth v. Croker, 5 Mass. 5389; [Lunt v. Adams 6 
Ibid. 519; Davidson v. Cooper, 11 Mees. and Welsb. 778 ; 
Chitty on Cont. 785-6, and notes and cases cited; Waugh v. 
Bussell, 1 EB. C. L. Rep. 241; Hatch v. Latch, 9 Mass. 307. 
The doctrine that an immaterial alteration made by astranger, 
will not vitiate a bond, is founded in correct principles of 
pleading. Waugh v. Bussell ut supra. And that it will 
vitiate, if made by the obligee, is a departure from those prin- 
eipies, for the declaration is the same in both cases. If it be 
necessary only to set out the substance of the bond, upon what 
principle is it that words added by one, will destroy, which 
added by another will be harmless? The distinction can 
be founded only on the idea of punishment; and this is a per- 
fect anomaly in the law. If the purpose be to guard the in- 
strument from all vice, it ought to be void by whomsoever 
the alteration is made. It is moreover absurd to apply the 
doctrine to a covenant to pay money and pretermit it in a 
covenant to stand seized of a use. Hulmouth v. Poberts, 9 
Mees. and Welsb. 469. 

The true and sensible doctrine is, that the bond becomes 
void when it is a forgery. This is ample protection. 


W. A. Wright and /Zusted, for defendant. 
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Parson, J. Admitting that there is no error In. respect 
to the first point, and that whether an instrament be a bond 
or a will, depends upon the intention of the maker, which is 
to be ascertained as well “from the testimony of the subserib- 
ing witness and other circumstances” as from “the phraseol- 
ogy of the instrument,” it is very certain that its contents 
have an important bearing upon the question; in fact, the 
words used in it are, in most cases, decisive of the character 
of an instrument. 

We think there is an error in respect to the second point. 
His Ifonor was of opinion that the alterations, by whomsoever 
or wheresocver made, did not avoid the instrument, because 
they did not change its legal effect, and consequently were im- 
material. 

From this general language, the appellant has a right to 
assume that the alterations were made by the plaintiff after 
the wstrument was executed, andin that view, we are now to 
consider the question. This renders all the learning in refer- 
ence to alterations in materia land immaterial parts, made 
by a stranger, inapplicable. For the sake of avoiding a vex- 
ed question, discussed in Wunnery v. Cotten, 1 Hawks’ Rep. 
929, Pullen v. Shaw, 3 Dev. 2388, Afatthts v. Matthes, 3 Dev. 
and Bat. 60, ‘‘ Pigot’s case” and the numerous other cases 
cited, we will admit, that an alteration of.a bond made by the 
obligee in an immaterial part, does not avoid the bond, and that 
any alteration is immaterial which does not change its legal 
effect; for instance, if an instrument is, without questeon, a 
bond, i. e., “ One day after date, I promise to pay A B $500, 
for the payment of which sum, I bind myself and my execu- 
tors for value received,” (sealed and delivered,) the addition 
of “ administrators” after executors, or interlining “ witness my 
hand and seal,” although made by A B, does not alter its legal 
effect, and, according to our admission, does not avoid the 
bond. 

But it must be borne in mind, that this admission is made 
upon the supposition, that the character of the instrumerit as 
a bond is fixed. In our case, the character of the instrument 
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is the very question in dispute, and his Honor was led into 
error by assuming, in the first part of his charge, that the 
character of the instrument was fixed, without reference to 
the alterations, and afterwards, in the second part of the 
charge, treating it as a bond, under the misapprehension that 
the question then was, whether the alterations changed its 
legal effect. The instruction prayed for, in the second place, 
was, that the alterations avoided the instrument, supposing it 
to have been executed, leaving its character undetermined. 
Now, although the alterations were immaterial in reference 
to the legal effect of the instrument, supposing it to be a bond, 
yet they were clearly very material in reference to its charac- 
ter, that is, whether it be a bond ora testamentary disposition, 
for this, as we have seen, was to be decided mainly by the 
words contained in it; and it may well be, that a word will 
change its character, although, supposing that to be fixed, the 
same word would not change its legal etfect ; for instance, if 
one make an instrument, in writing, for his executor to pay 
A B $5,000, the addition of the word “ administrator” tends 
to fix its character as a bond, and to repel the idea of its be- 
ing a direction to his executor as a testamentary disposition, 
by providing for a case of intestacy ; so, the words “ witness 
my hand and seal,” have a tendency to give to it more of the 
appearance of a bond, and consequently to influence the de- 
cision of the question as to its character. In this view of our 
case, the alterations were material. It is admitted that the 
alteration of a bond by the obligee in a material part, so as to 
change its legal effect, avoids it. This is upon the ground, 
that it is a wilful and fraudulent attempt to change its nature, 
and amounts to a “ spoliation.” The same principle applies 
to an alteration of an instrument, by the party interested un- 
der it, in a material part, so as to change its character; upon 
the ground, that it is a wilful and fraudulent attempt to 
change its nature, and amounts to “ spoliation.” In like man- 
ner, expunging a word, if the character of the instrument be 
undisputed, may not change its legal effect, whereas, if the 
question be as to its character, such expunging may change it 
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altogether, and would consequently be a material alteration. 
For instance, “J give and bequeath to A B my sorrel horse,” 
(signed, sealed and delivered). This is a testamentary instru- 
ment. Expunge the word bequeath, and it becomes a deed 
of gift. 

The case does not state distinctly that the instrument in 
question was delivered. This circumstance would tend strong- 
ly to fix its character; for delivery is necessary to make a 
deed, and, although not wholly inconsistent with the making 
of a will or a testamentary disposition, is very rarely a part 
of the ves geste at its execution. 


Per Curiam. Venire de novo. 


WILLIAM BARRETT wus. R. A. COLE et ai. 


Property delivered as a pledge to secure a debt, and re-delivered by the 
pawnee to the pawnor, is liable to be seized and sold under execution 
against the pawnor. 


Trover, tried before Saunners, Judge, at a Special Term 
(November Term, 1856,) of Moore Superior Court. 

The suit was breught for the alleged conversion of a horse. 
One Due, being indebted to the plaintiff, delivered him the 
horse in question, as security fora debt which he owed him, 
aud immediately the horse was delivered back to Due, upon 
an agreement, that it was to be kept and used by him until 
the ensuing fall, when plaintiff was to sell it, and out of the 
proceeds pay his debt, and the excess, if any, was to be re- 
turned to Due. 

The horse in question was seized by the defendant Cole, 
who was a constable, duly qualified, and sold under a process, 
at the instance of the defendant Tyson, who was the plaintiff 
in the execution, and who became the purchaser of the pro- 
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perty and made use of it. The plaintiff was present at this 
sale and forbade it. 

The debt under which the property in question was seized, 
was due prior to the contract between Due and the plaintiff, 
and the debtor was entirely insolvent. 

Upon the trial below, the jury returned a verdict for the 
plaintiff by the consent of counsel, with an understanding, 
that if his Honor was of opinion that the plaintiff was entitled 
to recover on the facts above stated, a judgment was to be enter- 
ed accordingly, but if of a different opinion, the verdict was 
to be set aside and a nonsuit entered. 

His Honor, on considering the question reserved, gave judg- 
ment for the plaintiff, from which the defendants appealed. 


No counsel appeared for the plaintiff in this Court. 
Kelly and Haughton, for the defendants. 


Barriz, J. The contract between Due and the plaintiff, 
by which the horse in question was delivered to the latter, for 
the purpose of securing a debt which Due owed him, was un- 
doubtedly intended by the parties as a security for money, 
and must have been either a mortgage or a pledge. If it 
were a mortgage, it was clearly void as against creditors, be- 
cause not in writing, and proved and registered within six 
months as required by law. ev. Stat.:ch. 37, sec. 23; (Rev. 
Code ch. 87, sec. 22). Ifit were a pawn or pledge, we think 
that it was equally void as against the creditors, because the 
possession, instead of being retained by the pawnce, was im- 
mediately restored to the pawnor. A pawn is defined to be 
a bailment or delivery of goods by a debtor to his creditor, to 
be kept till the debt is discharged. It is the pignord accep- 
tum of the civil law, according to which, the possession of the 
pledge (pignits) passed to the creditor, therein differing from 
the hypotheca where it did not. See Kent’s Com. 577, and the 
authorities there referred to. In the well-considered case of 
Doak v. the Bank of the State, 6 Tre. Rep. at page 819, Dan- 
IEL, J., says, “a pledge is a deposit of personal effects, not to 
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be taken back but on payment of a certain sum, by express 
stipulation to be a lien upon it.” Nass, Judge, says of the 
pledge that it is essential, “that the possession of the ar- 
ticle should accompany it;’ Rurrrm, Chief Justice, who 
filed a dissenting opinion, does not deny that the posses- 
sion of the article must accompany the pledge, but contends 
that, being but a security for money, it ought to be in writing 
and made public by probate and registration, like mortgages 
and deeds in trust, otherwise it should be void as against cred- 
itors. Bank, and other stock, and choses in action, he admits 
to be an exception, because they cannot be rendered liable to 
the satisfaction of a judgment, either upon execution, or by a 
decree of the Court of Equity. See his opinion at page 335. 
The mischiefs which the Chief Justice strongly depicts as 
likely to arise from holding that a pledge of a personal chat- 
tel, where the possession accompanies it, need not be in writ- 
ing, and proved and registered, would be greater if the pawn- 
or were at liberty to take back the pawn and keep it for a 
longer or shorter time, under another agreement with the 
pawnee. Being the original owner, his possession would be 
less likely to lead to a knowledge of the circumstances under 
which he held it. How could a creditor or purchaser know 
—what reason would he have, even to suspect, that he had 
pledged it for a debt, while he still continued to possess and 
use it as formerly? This very case, if the judgment were atf- 
firmed, would afford a striking example of the injustice and 
hardship of the rule. The defendant Tyson was a creditor of 
Dne at the time when he pledged his horse to the plaintiff. 
Due immediately took back the horse, and was in possession 
of it at the time when the defendant levied the execution 
upon it at the instance of Tyson. Here was the owner in 
possession of his own horse, and yet the defendant Tyson is to 
loge his debt, and have to pay, besides, a heavy bill of costs, 
because, forsooth, Due had made a secret pledge of the horse 
to another person! We call the pledge a secret one, because 
it was not in writing and put upon the register’s book, and 
there is no testimony to show that the defendant knew any 
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thing about it. Such ought not to be, and we believe is not, 
the law. The judgment must be reversed, and, according to 
the agreement of the parties, a judgment of nonsuit must be 
entered here. | 


Per CorraM. Judgment reversed. 


STEPHEN SMITH vs. HENRY SASSER. 


Property delivered as‘a pledge, to secure a debt, and re-delivered by the 
pawnee to the pawnor, may be sold by the latter, and a good title passes. 


Action of rrover, tried before Saunprrs, Judge, at a Spe- 
cial Term (December, 1856) of Wayne Superior Court. 

The declaration alleged the conversion of a gun. 

One Bright Kennedy was the owner of the gun in question, 
and having had some repairing done to it, and being unable | 
to pay for it, the defendant went with him to the gun- 
smith and advanced the money so due him. The gun, there- 
upon, was, in the presence of Kennedy, delivered to the de- 
fendant, upon an agreement that it was to be his property 
until the money was re-imbursed to him. The gun was then 
handed back to Kennedy, who kept it for about five months, 
when he exchanged it with the plaintifffor another gun. The 
defendant afterwards got possession of the property and con- 
verted it. | 

The Court charged the jury, that the property in the gun 
was in the defendant as a pledge, and unless they were satis- 
fied that Kennedy had paid him the amount for which it was 
pledged, he was entitled to their verdict. Plaintiff excepted. 

Verdict and judgment for the defendant, and appeal by 
the plaintiff. 


Dortch, for plaintiff. 
W. A. Wright, for defendant. 
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Barrtz, J. The principle which must govern this case, 
is the same as that of Barrett v. Cole, decided at the present 
term, (ante 40). The owner of the gun in question, pawned 
it to the defendant, to secure a debt which he owed him, 
and the defendant immediately handed it back to him, and 
he kept it five months, and exchanged it to the plaintiff for 
another gun. By giving up the possession, the defendant lost 
his lien, and the plaintiff acquired a good title by his pur- 
chase from the owner. Thus, it issaid in Story on bailments, 
sec. 299, “that as possession is necessary to complete a title by 
pledge, so by the common law, the positive loss, or delivery 
back of the possession of the thing, with the consent of the 
pledgee, terminates his title.” So, in 2nd Kent’s Commen- 
taries, 581, we find it laid down, that in the case of Castelyon 
v. Lansing, 2 Caine’s cases in Error, 200, it was shown, by a 
careful examination of the old authorities, to have been the 
ancient and settled English law, that delivery was essential to 
a pledge, and that the general property did not pass as in the 
case of a mortgage, but remained with the pawnor. The 
pledge of moveables without delivery is void as against subse- 
gent dona jide purchasers, and generally, as against creditors.” 

We are aware that there is an expression in the opinion, de- 
livered by the Court, in the case of Jfueomber v. Parker, 14 
Pick. Rep. 509, which would seem to qualify the doctrine as 
laid down by these eminent jurists. The expression is this: 

f the vendor or the pledgor should have the actual posses- 
sion of the property, after it were pledged or sold, it would 
be only prima facie, but not conclusive, evidence of fraud, 
The matter might be explained and proved to be for the ven- 
dee cr pledgee.” Here it is not said that the possession of 
the pledgor is obtained by a re-delivery from the pawnee, and 
we presume, that such a case was not intended, because in a 
subsequent part of the same opinion, itis stated ‘ that the lien 
would be destroyed, if the party gives up his right to the pos- 
session of the goods.” Such, we believe, is the true doctrine, 
so far as creditors and subsequent bona jide purchasers are 
concerned. If it were otherwise, a wide door would be open 
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to fraud and injustice. As between the parties themselves, 
the rule may be different, and Story on Bailments, sec. 299, 
cites feoberts v. Wyatt, 2 Taun. 208, for the position, “ that 
if the thing is delivered back to the owner, for a temporary 
purpose only, and it is agreed to be re-delivered to him, the 
pledgee may recover it against the owner, if he refuse to re- 
store it, after the purchase is fulfilled.” However this may 
be, it does not apply to the case before us, in which the plain- 
tiff claims as a bona jide purchaser without notice. The 
judgment must be reversed, and a venzre de novo awarded. 


Perr Curiam. Judgment reversed. 


JOHN A. PHILLIPS vs, PATRICK MURPHY, ADM’R. 


A deed conveying one’s active services for five years, passes no property in 
the person making it, but gives a chose i action, and is not against the pol- 
icy of the law. 


Action of Dest, tried before Prrson, Judge, at a Special 
Term (June, 1856,) of Cumberland Superior Court. 

The plaintiff declared on a bond, of which the following is 
a copy: 

“ Six months after date, we, or either of us, promise to pay 
Charles D. Nixon, administrator of Louis A. Nixon, or order, 
the sum of one hundred and twenty-five dollars for value re- 
ceived, in hire of a certain negro, Robert Mills, for the term 
of four years, or so long as Louis A. Nixon was entitled to the 
services of the said negro.” (Sealed and delivered.) 

The due execution and delivery of the bond and its assign- 
ment to the plaintiff, were admitted. The negro, Mills, by 
an instrument of writing, under seal, had entered into a cov- 
enant with Louis A. Nixon, as follows: 

“Know all men by these presents, that I, Robert Mills, 
for and in consideration of sixty dollars, to me in hand paid, 
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at and before the sealing and delivery of these presents, the. 
receipt whereof is hereby acknowledged, have given, granted, 
bargained and sold, and by these presents do give, grant, bar- 
gain and sell unto Louis A. Nixon, his executors and assigns, 
my active services, as a servant, for the full and entire term 
of five years, and the fall and entire control of my person and 
labor during that-entire time.” (Sealed and delivered.) 

After the execution of the latter instrument, Mills was, 
against his consent, put into the possession of the intestate, 
Barksdale, by the plaintiff, as administrator of Louis Nixon, 
and the bond, declared on, taken as the consideration of such 
transfer of the said Mills. 

It was contended by the defendant, that this bond was void 
as being against the policy of the law. It was further con- 
tended, that the covenant, conveying his Services, was void, 
and gave the covenantee no right to the services of Mills, as 
no man could sell himself into a state of slavery ; and thatthe 
consideration expressed in the face of the bond sued on, was, 
therefore, void. 

The foregoing facts being submitted to his Honor, asa case 
agreed, he gave judgment for the plaintiff, and the defendant 
appealed. 


C. G. Wright, for the plaintiff. 
Shepherd, for the defendant. 


Pearson, J. There is nothing in the transaction against 
the policy of the law. The legal effect of the deed executed 
by Mills to Nixon, was not to make a slave of Mills, or in any 
way vest in Nixon a title to him as property, but simply to 
give Nixon a right to his service for five years, upon an ex- 
ecutory agreement, for a breach whereof an action of cove- 
nant would lie. The fact, that Mills is a free negro, makes no 
difference, for a white man may bind himself in the same man- 
ner. Indeed, it is common in some portions of the State, for 
white men to hire-themselves during crop tame, or for a year. 
The peculiarity about this contract is, that it is for five years, 
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and is extended, by express words, to the assigns of Nixon. 
In fact, it is clear from the language used, that the parties 
supposed that Nixon acquired, under the deed, some right 
more tangible than a chose wm action against a free negro! 
This supposition, however, does not alter the legal effect of 
the deed. 


The other ground, as to a failure of consideration, was pro- 
perly abandoned. At law, deeds do not require a considera- 
tion, except such as operate under the statute of uses, and a 
failure of consideration is not noticed, although in some cases 
relief is given in Equity. We do not intend to intimate that 
this is one of those cases. There is no error. | 


PER Curiam. Judgment affirmed. 


WILLIAM THOMPSON vs. WILLIAM WHITMAN ef al. 


Where a bond was given in lieu of, and for an indemnity against, a forged note 
which is surrendered, and a part of the contractis, that the individual, upon 
whom the forgery was made, was not to appear against the accused unless he 
should be summoned, such bond is against the policy of the law and void. 

And this, although it is expressly declared by the parties, at the time, that 
the new security is only given as an indemnity against the forged instru- 
ment, and not to compound the offense. 


Action of pest, tried before Saunprrs, Judge, at a Special 
Term (December, 1856,) of Wayne Superior Court. 

The action was brought upon a bond, purporting to have 
been executed by William Whitman and Wright Whitman, 
payable to Lemuel H. Taylor, and endorsed by him to the 
plaintiff. . | 

It appeared that one Gabriel Whitman was brought from 
the jail of Wayne county, before three magistrates, upon a 
question of commitment for an offense unconnected with the 
matter in question, and not being satisfied as to the propriety 
of binding him to Court, they proceeded to investigate, with- 
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out any warrant or other written charge, a matter imputed to 
him, of which they had heard, to wit, a fraud committed on 
Lemuel I. Taylor, by obtaining his signature on a blank piece 
of paper, under a false pretense, and afterwards writing a 
promissory note over it for four hundred dollars, payable to 
one Scarborough. 

Upon this investigation, Lemuel H. Taylor testified, that 
Gabriel Whitman came to- his house, and asked him to lend 
him his name, and pointing to a place on the right hand side 
of a blank piece of paper, desired him to sign it there, which 
he did; that afterwards a note was filled up, over the signa- 
ture thus obtained, for $400, payable to Scarborough; that 
he obtained the note from Scarborough, in order to show it 
to a lawyer, by giving his receipt for the same; that after- 
wards, on Wright Whitman and William Whitman’s giving 
him the bond sued on, he surrendered Scarborough’s note 
to them; and that he expects to pay Scarborough the 
amount of that note. On crogs examination, Taylor said, 
“nothing was said by Whitman as to the use he wanted with 
my name; I think there was something said about a token or 
memento, but I don’t recollect distinctly.” 

On the same investigation, one Aicajah Martin testified 
that he was at the dwelling of Lemuel H. Taylor in the Jan- 
uary previous, and heard Gabriel Whitman say, he wanted 
Taylor to let him have his name on a piece of paper, because 
when he liked any body well, he desired to carry some token 
about him; that he produced the paper and pointed with his 
finger to the place where he wished Taylor to sign, and he 
accordingly did sign it in the witness’ presence. The expres- 
sion used by Whitman, when he requested Taylor’s signature 
was, that he wanted to carry it about to remember him, and 
some such word as memento or token was also used. 

It appeared in the case, that while Gabriel Whitman was 
in jail on the first mentioned charge, but before the examina- 
tion about the note to Scarborough, a negotiation took place 
between Taylor and the defendants Wright and Willian, 
wherein it was agreed that Taylor should be secured and in- 
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demnified as to the Scarborough note; accordingly, but still 
before the investigation above mentioned, the bond in ques- 
tion was given, payable to Lemuel Hl. Taylor by Wright and 
William, who are the brothers of Gabriel Whitman, to secure 
and indemnify the said Taylor against the said note. The 
note made to Scarborough was delivered to them; at the 
same time it was expressly understood, that Taylor had no 
power to stop the prosecution, or in any manner to control it; 
but it was agreed and promised, on the part of Taylor, that 
he would not appear against Whitman, unless he was sum- 
moned so to do. 

On the investigation before the magistrates, Taylor was no- 
tified to appear and give evidence, which he refused to do 
until he was summoned formally. Upon this being done, he 
did appear and testify as above stated. 

The result of the investigation before the magistrates, as te 
the filling up of the note to Scarborough, was to commit Gabriel 
Whitman for trial. 

Upon the trial of the case below, a verdict was taken for 
the plaintiff, subject to the opinion of the Court, with the un- 
derstanding that if the Court should be of opinion in favor of 
the plaintiff, judgment should be entered on the verdict; if 
otherwise, a judgment of nonsuit should be entered. The 
Court, being of opinion with the plaintiff, gave judgment ac- 
cording to the verdict; from which the defendants appealed. 


Dortch, for the plaintiff. 
Bryan, tor the defendants. 


Pearson, J. The evidence left it doubtful whether Tay- 
lor had “lent his name” to Gabriel Whitman by signing it on 
the piece of paper, with the intention that said Gabriel might 
write a note above it, for the purpose of raising money, or 
whether Taylor had simply written his name on the paper, 
with the intention that the said Gabriel should keep the auto- 
graph asa token or memento of friendship. From the man- 
ner in which the verdict was entered, this fact was not passed 
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on, or fixed one way or the other. His Honor calls it a frau- 
dulent note; and from the testimony of dhicajah Martin, 
which is set out in the examination before the magistrate, and 
sent as a part of the case, and the circumstances attending the 
execution of the bond sued on, there was evidence tending to 
show that the name of Taylor was procured as a token of 
friendship merely, without an intention to authorise Gabriel 
Whitman to write a note above it; at all events, as the case 
is now before us, the defendants have a right to assume that 
state of facts. 

If one writes a note above the signature of another, which 
happens to be at the foot of a letter, it is clearly forgery ; so 
if he obtains the signature as an autograph, to be used as a 
keep-sake, and writes above it, it is a forgery; for forgery 
may be committed as well by the fraudulent application of a 
false instrument to a true signature, as by a fraudulent appli- 
cation of a false signature to a true instrument. Chitty’s 
Crim. Law, 1038. So we have this case: Taylor, upon whom 
the forgery has been committed, agrees that upon his being 
“secured and indemnified against the payment of the money 
purporting to be due on the fraudulent promissory note,” by 
execution of the bond now sued on, “he would have nothing 
to do with the matter, further than the law required.” Upon 
receiving the bond sued on, he handed up the false note to 
Gabriel Whitman, or his agent, telling him that he could not 
stop the prosecution, as that was a matter in which the State 
was concerned, and not under his control, but that he would 
not appear in the prosecution unless he was summoned to do 
go. 

We think this was compounding an indictable offence, and 
consequently, that a bond given in consideration thereof, can- 
not be made the ground ofan action in a Court ofjustice. How 
else can an individual compound a felony or other criminal 
offence, except by agreeing not to prosecute, and not to tell 
what he knows unless he is summoned as a witness, and by 
giving up the false instrument, which will be most material 
evidence on the part of the State? 
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The efficacy of punishment depends more upon its certain- 
ty than its severity. Hence, it is a matter of public concern, 
that all violations of the criminal law should be detected and 
punished. So that any individual who knows that an indicta- 
ble offence has been committed, and conceals it, thereby fails 
to discharge the duty of a good citizen. Upon this principle, 
the bare concealment of treason or felony 1s an indictable of- 
fence, and the offence is aggravated by compounding the fel- 
ony—that is, by an agreement not to prosecute or make known 
what has come to the knowledge of the party ; for, although 
he is the person directly injured, the law does not allow him 
to take care of his private interest by accepting compensation 
at the expense of the public justice. In offences less than fel- 
ony, this concealment or compounding is not indictable, but 
it is, nevertheless, against the policy of the law, and the due 
course of justice; and the Courts would not be true to them- 
selves if they enforced a contract founded on such a consider- 
ation. If he secures himself by an executed agreement, well; 
but if he relies on an executory agreement, having “ cut loose” 
from the public, the Courts will not give aid in furtherance 
of his selfish attempt. This isfamiliar doctrine. The diffienl- 
ty in the case is in making the application. 

Wis Honor was of opinion that the consideration of the 
bond sued on was not against public justice. In this there is 
error. According to the view we take of the case, Taylor was 
not at liberty to take care of his private interest by accepting 
an indemnity, and thereby depriving the State of an active 
prosecutor; which is one of the means relied on for the con- 
viction of offenders. The testimony of Taylor, when contras- 
ted with that of Martin before the committing magistrates, in 
reference to the same transaction, suggests the fear that this 
douceur had taken effect. When the person directly interes- 
ted is appeased before the trial, he is under strong temptations 
to favor the offender. 

If, upon the next trial, it should turn out that, in point of 
fact, Taylor did sign his name with the intention that Gabriel 
Whitman should write a note above it, and afterwards took 
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advantage of Whitman’s alarm by reason of the proceedings 
instituted by the magistrates, and induced his brothers to ex- 
ecute their bond for his indemnity, by giving up the note, 
and agreeing not to prosecute, or give evidence, unless he 
was summoned or required to do so, an interesting question 
will be presented. Ventre de novo. 


PER Curiam. Judgment reversed. 


BENJAMIN RUNYON TO THE USE OF WM. T. BRYAN vs. WIL- 
LIAM CLARK, et, ai 


Where a third person pays the sum called for in a note, and takes it into his 
possession, if is a question of fact to be decided by a jury whether he inten- 
ded to pay it off for the accommodation of the maker, or to purchase it, 


Action of Assumpstt, tried before Many, Judge, at the 
Fall Term, 1856, of Beaufort Superior Court. 

The plaintiff declared on a promissory note, payable to him 
as Cashier, and negotiable at the Washington Branch of the 
Bank of Cape Fear. On the back of this note was endorsed, 
“J assign the within note to , Without recourse 
to me. Ben. Runyon, Cashier.” 


The defense was under the plea of payment. Zhomas £. 
Hardenburg proved that the note in question had been dis- 
counted by the bank above named; that after it became due, 
it was delivered to the attorney of the bank for collection ; 
that on a certain day afterwards, the said attorney and Wm. 
T. Bryan came together into the banking-house, the former 
bringing with him the note in question; he said that Dr. 
Bryan wished to take the note up, and that he had paid him 
his fee. This witness was then the teller of the bank, and re- 
ceived the amount of the note and the interest due thereon ; 
he said he then delivered it to Dr. Bryan, with the endorse- 
ment onit, but his understanding at the time was that Dr. 
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Bryan intended to pay the note; that it was then the custom 
of the bank, whenever a note was discounted, to sign the en- 
dorsement which was printed on the blank form used by it. 
This was a practice not understood by the witness. The 
note was delivered to Dr. Bryan without any alteration and 
without any reference to the endorsement, and without any 
intention of passing the title to any one, and simply because 
it was considered as paid and extinguished. The witness said 
he had no authority to make such a sale or transfer of this or 
any other paper belonging to the bank. 

Burton A. Shipp, the principal in the note, was examined 
for the plaintiff. He stated that, after the note fell due, be- 
ing short of money, he requested Dr. Bryan to take it up and 
hold it over for awhile against him and his sureties; that he 
did not expect or intend that any of the parties were to be 
discharged; that he never paid any part of it to Dr. Bryan 
or any one else. 

The blank endorsement had been filled up with the name 
of Dr. Bryan, but the name was immediately struck out.— 
This was after the suit was brought, but before the trial. 

The Court was called on by the plaintiff’s counsel to charge 
the jury that the legal effect of the endorsenient was to pass 
the interest in the note to Bryan, and that it could not be con- 
tradicted by parol; but his Honor refused so to charge, and 
told the jury that it was a question of fact for them to decide 
whether Bryan intended to pay off the note for the accommo- 
dation of Shipp, or whether he intended to purchase it; and 
that, in deciding this question, the parol evidence given should 
be considered by them. Plaintiff excepted. Verdict for de- 
fendant. Judgment and appeal. 


Liodman, for plaintiff. 
Donnell, for defendant. 


Barris, J. The alleged error of which the plaintiff com- 
plains is that his Honor refused to instruct the jury, as reques- 
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ted; that the transaction testified to by the witness, Harden- 
burg, was, in law, a purchase, and not a payment of the note 
in question. Had the testimony of this witness been the on- 
ly evidence in the cause, we think that the plaintiff would 
have been entitled to the instruction which he asked. So far 
as that testimony goes, Dr. William T. Bryan was a stranger 
to the parties, and the money advanced by him would not 
have been, in law, a payment of the note; Sherwood v. Col- 
lier, 3 Dev. Rep. 880. But the testimony of the other wit- 
ness, Shipp, who was a party principal in the note, presents 
the case in another aspect. According to him, Dr. Bryan 
went at his instance to take up the note. It is true, he says 
that he did not intend that the note should be discharged, but 
should be held up against him and his sureties. Such might 
have been the intention of Dr. Bryan when he went to bank 
for the purpose of serving his friend. If so, it is his misfortune 
that he did not distinctly inform the officer of the bank of it, 
so that there could be no doubt that he was purchasing the 
note, and not paying it off. Hardenburg certainly thought 
that he was doing the latter, and hence arises the question, 
what was the true nature of the transaction between them ? 
was it a purchase or a payment? Upon that question there 
was evidence tending to support either side of it, but none es- 
tablishing it conclusively either way. The blank endorse- 
ment, made long before, without any view to a sale of the 
note to Bryan, and of which he was ignorant, could not 
have the effect claimed for it by the plaintiff’s counsel. It 
would, at most, be only a circumstance to be taken into con- 
sideration, together with other circumstances, to prove that a 
purchase of the note was intended. There were other facts 
and circumstances related by Mr. Hardenburg, which tended 
to show a payment; for if Bryan chose to advance the money 
for Shipp, the principal in the note, it was a payment by the 
latter, through him, as agent. His remedy, in that case, 
would be against Shipp only, for money paid at his request, 
and for his use. These conflicting views, presented by the 
testimony, his Honor was bound to submit to the jury, and 
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as he did so fairly, the party against whom the verdict was 
found has no right to eomplain of it. 


Per Curtam. Judgment affirmed. 


STATE vs, ISAAC HARVELL. 


The allegation of a bill of indictment, charging A and four others with an as- 
sault on B, is not proved by the production of a record, which sets forth a 
bil of indictment, charging A and jive others with an assault on B. 


Inpicrment for rpersury, tried before Dick, J., at the Fall 
Term, 1856, of Stanly Superior Court. 

The bill charges that, at a certain term of Stanly Superior 
Court, held by Judge Bamey, ‘a certain issue between the 
State and Conrad Crayton, John McEachen, Alexander Hun- 
nicut, Monroe Yow, and Isaac W. Crayton, in a certain bill of 
indictment of an assault and battery, wherein the State was 
plaintiff, and Conrad Crayton, and the others, (naming the 
same four others,) were charged with an assault and battery 
upon the person of Isaac Harvell, came on to be tried,” &e,, 
and that the perjury was committed in the trial of such issue. 

The record produced to establish this former trial, sets out 
a trial before Judge Batrey, at the term stated, on an indict- 
ment against six persons—that is, against Conrad Crayton 
and five others, for an assault and battery on Isaac Harvell. 
The defendant’s counsel objected to this record as evidence of 
the allegation in the bill, on account of the variance. His 
Honor overruled the objection and admitted the evidence, ror 
which the defendant’s counsel excepted. 


Mem. The record of the indictment and trial before Judge 
BatLey was not sent to this Court, but it is described in the 
Judge’s statement as above set out. He also speaks of it in 
this statement as ‘an indictment against Conrad Crayton and 
others.” 
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The defendant was found guilty. Judgment and appeal. 
The Attorney General, Bailey, argued as follows: 


It is submitted, that a joint plea, by several defendants, in 
an indictment, is, in law, a joint and several plea as to each 5 
but whether the trial shall be separate or not is a matter of 
sound discretion in the Court below. State v. Smith, 2 Ire. 
452. Andif such an order was made, it must be presumed 
to be right, it being the exercise of a discretion from which 
thereisnoappeal. State v. Lamon, 3 Hawks. 175, and various 
other cases. In the exercise of such a discretion the Superi- 
or Court exercises supreme powers. As, therefore, the Court 
had the power to order a separate trial in its discretion, and 
as such an order reconciles the apparent variance, the exis- 
tence of such an order should be presumed, as it is a presump- 
tion of law, that as to manner and form of proceeding, Courts 
of original supreme criminal jurisdiction, act rightly. Aam- 
brough’s case, 2 Dev. 431; State v. Seaborn, 4 Dev. 805 ; State 
v. Ledford, 6Tre.5. By applying this presumption to the case 
before the Court, it will become manifest that there was no 
variance ; for, although six may have been originally indicted, 
yet the Court granted one of them a separate trial; and the 
indictment, therefore, alleged that the perjury was commit- 
ted on the trial of the indictment against five. The two cases 
may have, very probably, been tried at the same time, and 
the jury having found the defendants guilty, the Court may 
have rendered judgment against all. It cannot be urged that 
the indictment should have stated the order for the separate 
trial, as it is only required by the Act of 1842, ch. 49, digested in 
Rev. Code, ch. 35, sec. 16, that the indictment should state 
the substance of the offence charged upon the defendant, 
without setting forth any part of any record or proceedings, 
and the indictment in this case is framed under that act; as, 
therefore, the indictment does not profess to state the whole 
proceedings in the first case, and as the law does not require 
it to be stated, itis submitted that no counter presumption 
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can be made from its silence in this respect ; and as the Court 
below had the right, and might have ordered a second trial, 
which would cure the apparent variance, this Court should 
presume that the order was made; for it is not only the set- 
tled rule of this Court to affirm every judgment not seen to 
be erroneous, (Thomas v. Alewander, 2 Dev. and Bat. 385,) 
but every judgment of the Superior Courts is preswmed to be 
right, unless it appears to be erroneous. lemming v. Hal- 
combe, 4 Ire. 268. 


It is further submitted, that it does not clearly appear from 
the Judge’s statement, as a fact, that any variance existed, 
as itis only stated as a reason offered by counsel; but how- 
ever that fact may be, it was the exclusive province of the 
Judge below to decide whether the record offered in evidence 
was the one described in the indictment; for the question of 
nub tel record is a question of fact, not a question of law, to 
be tried as such by the Judge. State v. [sham, 3 Hawks 
185. The determination of a question of fact, whether tried 
by a judge or jury, cannot be reversed; therefore, the deci- 
sion of the Judge below, as to the fact of the record, is con- 
elusive. State v. fearford, 2 Dev. 214. By admitting the 
record to be read as proving the allegation of the indictment, 
his Honor necessarily adjudged it to be the record recited. 
As this Court cannot re-examine, and consequently correct, 
this decision, even if erroneous, it becomes an immaterial en- 
quiry whether the record produced did, in fact, agree with 
that recited, as this Court will not do that indirectly which 
they refrain from doing directly, which is the thing asked of 
your Honors in the first point. 


Dargan, for defendant. 


Pearson, J. The allegation of a bill of indictment, where- 
in the State was plaintiff, and Conrad Crayton and four oth- 
ers, (naming them,) were charged with an assault and batte- 
ry upon the body of Isaac Harvell, is not proved by the pro- 
duction of a record which sets out a bill of indictment, where- 
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in the State is plaintiff, and Conrad Crayton and jive others 
(naming them) are charged with an assault and battery upon 
the person of Isaac Harvell. The variance in respect to the 
defendants is fatal. The indictment offered in evidence does 
not correspond with that which is described ; and, in pleading, 
it is a familiar rule, that although a description is made with 
more particularity than need be, still all the particulars must 
be proven, and hence the rule applicable to pleadings differs 
from that applicable to deeds or wills; for, inthe latter, if there 
be several particulars of description, one which does not cor- 
respond may be rejected, provided the identity of the thing 
can be sufficiently made out by the others; otherwise in 
pleading. The reason is, that pleadings may be instituted 
anew ; but in regard to deeds and wills, and the like, there is 
no chance for a second trial. ALiller v. Cherry, in Equity at 
this term. 

It was insisted by Mr. Bailey, that as the issue upon the 
plea of nul tzel record was tried by the Judge in the Court 
below, his decision of the fact was not the subject of review 
in this Court. Mr. Bailey failed to take the distinction be- 
tween matter of law, which is involved in an issue, and mat- 
ter of fact. What amounts to a variance is clearly a question 
of law, and isthe subject of review in this Court, as well when 
it arises upon an issue on the plea of nul tel record, when the 
Judge presents it to himself and decides it, as when it arises 
upon an issue on the plea of non est factum, when the Judge 
gives it in charge to the jury. Our books furnish abundant 
illustration, e. g., the proceedings to charge bail, ca. sa. bonds, 
and the lke. 

Mr. Bailey also insisted that the fact that the bill of in- 
dictment offered in evidence was against Conrad Crayton 
and five others, did not appear, except by way of inference, 
from what the defendant’s counsel requested the Judge to de- 
cide, and his refusal. 

The record of that indictment ought to have been sent as a 
part of the case; butitis obvious that the fact was conce- 
ded to be as stated by the defendant’s counsel. The State, 
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however, is precluded from taking any objection on this ac- 
count, for the case sets out that the State introduced the re- 
cord of “an indictment against Conrad Crayton and others,” 
without naming them, or saying how many. ‘This certainly 
does not prove the allegation of the indictment against Conrad 
Crayton and four others, (naming them,) and makes a wider 
variance than that which the defendant’s counsel insisted up- 
on. Thereiserror. Venire de novo. 


Perr Curiam. Judgment reversed. 


JOHN ELLIOTT vs. NEIL McKAY, et. ai, 


A and B were tenants in common of a tract of land. A, with the sanction 
and assent of B, employed a surveyor to run the boundaries of their land, 
and in doing so, A, accompanied by the surveying party, committed a tres- 
pass on an adjoining tract; eld, that B was equally lable for such tres- 
pass. 


Action of Trespass, q. ¢. f., tried before Person, Judge, at 
the Special Term, (June, 1856,) of Cumberland Superior 
Court. 

The plaintiff showed title to, and possession of, the field in 
which the acts complained of were done. 


The defendants claimed to be tenants in common of 1690 
acres of land, and read a grant for the same to John Gray 
Blount, dated in 1789, but did not connect themselves in any 
way with Blount, or show any possession at the time of the 
alleged trespass. This grant lapped upon the land covered 
by plaintiff’s title, but not so as to include the field. It was 
proved by one McNeil that the defendant Withers employed 
him to survey the Blount land; that McKay had nothing to 
do with his employment, so far as he knew. Ona day ap- 
pointed they met, when Withers said they could not go on 
with the survey without seeing McKay, (the other defendant.) 
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He sent a messenger to him, who brought back word for them 
to go on with the survey. They then proceeded, and McKay 
came to him on the next day in the woods, and continued 
with them during the remainder of that day. During the 
time he was with them, some difficulty arising as to the course 
of a line, he produced papers from his pocket by which the 
matter was set straight. During this time also, McKay of- 
fered to lease part of the same land, claiming to own one-half 
of it. When McKay parted with them he left no instructions 
about the survey; this was late on Saturday evening. On 
the Monday following, Withers, with himself (McNeil) and 
others, went on with the survey, and at a short distance from 
where they had stopped on the Saturday evening before, they 
entered the plaintiff’s field and set up a stake as a corner.— 
They also marked some trees. 

There was no exception to the charge, as to Withers, but 
McKay’s counsel prayed the Court to instruct, 

1. If McKay merely gave his consent to Withers to make 
a survey of the Blount grant for his (Withers’) benefit, and 
on his account only, that McKay would not be liable for his 
acts. 

9. If McKay authorised the survey for his own benefit, that 
even then, he would not be liable for the acts of Withers done 
in his absence, upon the land of the plaintiff, at a place where 
the Blount grant did not lap upon it, although these acts were 
committed by mistake, and not wiltully, in the prosecution 
of the survey. 

The Court gave the instruction first above asked, but refus- 
ed the second; for this the defendant McKay excepted. 

Verdict for the plaintiff. Judgment and appeal. 


Shepherd, for plaintiff. 
Kelly, for defendants. 


Barrie, J. The only exception assigned by the defendant 
McKay, in his bill of exceptions, is that the presiding Judge 
refused to charge the jury “that if McKay authorised the 
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survey for his own benefit he would not be liable for the acts 
of Withers (his co-defendant) done in his absence upon the 
land of the plaintiff, at a place where the Blount grant did 
not lap upon it, although these acts were committed by mis- 
take, and not wilfully, in the prosecution of the survey.” 

The case states that no exception was taken to the charge 
as to Withers. We understand from this, that his liability 
for the trespass committed upon the plaintiff’s land in making 
the survey, is admitted. Ifthis be so, and we see no reason 
to doubt it, we are unable to discover any difference in the 
principle applicable to his case and that of the defendant 
McKay. They were equally interested in the land surveyed 
and in the survey. It is true that McKay was not active in 
employing the surveyor, but he certainly acquiesced in it, 
and assisted actively in making a part of the survey. He 
was not present, indeed, on the day when the trespass. was 
committed, but he knew that the survey was to be prosecuted 
and did not countermand it. 

But it is said for him that the surveyor was the officer of 
the law, and he was not, on that account, responsible for the 
acts of one whom he had no right to control. It does not ap- 
pear that the person employed was the County surveyor, and 
therefore that reason fails. But if he were the County sur- 
veyor, nothing is shown to make it compulsory upon the de- 
fendants to employ him rather than any other surveyor. But 
if that were conceded, the conclusion which the defendant 
McKay wishes to draw from it does not necessarily follow. 
It is certain that a sheriff is an officer of the law, and the on- 
ly one whom a party can, in many cases, employ to levy an 
execution ; yet a plaintiff may be liable who goes with him 
or gives him directions, and by mistake he seizes the goods of 
a wrong person. The fact is, that the surveyor was acting as 
much for the one defendant as the other; because they were 
both interested in the land surveyed, and though in different 
ways, they both assented to the survey. The surveyor was 
acting under the express or implied directions of both, and 
they are equally responsible for his acts, and for the acts of 
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each other, done in the scope of the business. There is no 
error. 


Per Curiam. Judgment affirmed. 


WILLIAM CARTER vs. EDWARD A. STREATOR AND WILLIAM 
W. SANDERS. 


One’s agreement to work with his own slave for another by the day, 
gives the employer no interest in the slave to entitle him to bring an ac- 
tion, or to deprive the owner of a right of action, for taking away the slave 
while so employed. 

In trespass or trover the defendant cannot, for the purpose of diminishing the 
damages, avail himself of anything which lessens the value of the property 
while in his wrongful possession. 


Action oF Trespass, tried before Catpwett, J., at the Spring 
Term, 1856, of Anson Superior Court. 

The action was brought for seizing and selling a negro slave 
named John. The plaintiff, Carter, and one Kirk had jointly 
hired the slave for the year 1855. In May, of that year, 
their joint ownership was terminated by a contract between 
them, and John became the sole property of the plaintiff for 
the remainder of that year, and thenceforward was in his sole 
possession. After this separation the plaintiff hired himself 
and the said John to one Ragan, to work by the day; and 
while they were so working, the defendant Sanders sued out 
an execution against ark, which was put in the hands of the 
defendant Streator, and went together with him, and seized 
and carried away the said slave, and sold him for the remain- 
der of the year. The sale took place on the 22nd of June, 
when the plaintiff was present and forbade the same. 

The defendant proved that, after the sale, during two months, 
John was sick and unable to work, and insisted that it should 
go in mitigation of damages. He also insisted that the action 
should have been “ case,” and not “ trespass.” 
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His Honor ruled both these points against the defendants, 
and, under a charge according to this opinion, the jury found 
for the plaintiff. 

Defendants excepted. Judgment and appeal. 


Dargan, for plaintiff. 
No counsel appeared for defendants in this Court. 


Bartiz, J. There is nothing in the bill of exceptions which 
can justify us in reversing the judgment which the plaintiff 
obtained in the Superior Court. At the time when the slave 
in question was levied upon and sold under the execution in 
favor of one of the defendants against Nirk, the latter had no 
interest in him. This seems to have been conceded by the 
defendants ; for their only objection to the plaintiff’s mght to 
recover is, that his form of action was misconceived. They 
say that, by his contract with Ragan, the possession of 
the slave became vested in Ragan during the time for which 
the plaintiff and his slave were to work for him, that conse- 
quently the plaintiff’s interest was only reversionary, for an 
injury to which, “case,” and not “trespass,” was the proper 
remedy. This objection is founded upon an entire mistake as 
to the effect of the contract with Ragan. _ The plaintiff did 
not thereby part with the possession of his slave ; on the con- 
trary, he was necessarily to continue it in order to be able to 
fulfil his contract for working himself and his slave by the 
day. Ifthe possession had been Ragan’s he might have main- 
tained trespass or trover for the same, which cannot be seri- 
ously contended for. 

The instruction as to damages was undoubtedly correct. In 
trespass or trover the defendant cannot, for the purpose of di- 
minishing the damages, avail himself of any thing which les- 
sens the value of the property while he is in the wrongful pos- 
session of it. Had the slave died the day atter he was taken 
by the defendants, they would have been Hable to the plain- 
tiff for the full value of his interest in him. 


Per Curiam. Judgment affirmed. 
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GEORGE W. GORDON vs. WILLIAM G. WILSON. 


A deed conveying slaves as a gift, but reserving “enough of the hire of the 
said slaves comfortably to support” the donor, is not a deed in trust, but a 
deed of gift, and is not required to be registered within six months. The 
Act of 1854, ch, 19, extending the time for registering deeds of gift to two 
years, applies to one executed April 8th, 1853, a year not having expired 
from its date to the time of that act’s going into operation. 

A deed of gift, expressed to be for natural love and affection towards a bastard 
child, is good at common law, though there is no delivery of the thing giy- 
en at the time of its execution. 


ACTION OF DETINUE, tried before Batmny, J., at the last Fall 
Term of Currituck Superior Court. 


Upon the trial below, it was admitted that the slaves m 
question belonged to one Mary Wilson, who, in July, 1855, 
intermarried with the plaintiff, and that he was entitled to 
them, unless the title had been divested by a deed of gift to 
Willis C. Wilson, who was an illegitimate son of the said Ma- 
ry Wilson, and for whom the defendant held the slaves as 
guardian. The following is a copy of this deed of gift: 


“To all people to whom these presents shall come, I, Mary 
Wilson, of the County aforesaid, send greeting: Know ye 
that I, the said Mary Wilson, for and in consideration of the 
natural love and affection which I have and bear unto my be- 
loved son, Willis C. Wilson, of the County of Camden, and 
State of North Carolina, and for divers other causes and con- 
siderations me hereunto moving, have given and granted, and 
by these presents do give and grant, unto the said Willis C. 
Wilson, all andsingular, the following negroes, (naming them) 
to have and to hold, with their increase, with a reserve of 
enough of the hire of the said negroes to comfortably support 
me while I live. * * To have and to hold, all and singular, 
the aforesaid negroes to the said Willis C. Wilson, his adm’r. 
and ex’r. and assigns forever.” (With a clause of general 
warranty.) Dated April 8th, 1855. Proven before Camden 
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County Court, at Oct. Term, 1855, and registered on the 31st 
of the same month, — 

It was objected, 

1. That the said writing not having been proved within 
twelve months was void. 

2. That being a conveyance in trust, 1t was void for not 
having -been registered within six months. 

3. That the aa writing was not within the act of 1854, 
giving further time for registration. _ 

4, That the consideration expressed in the deed, being love 
and affection for an paces timate child, was insufficient to raise 
a use and transfer the slaves withont actual delivery. 

His Honor, being of opinion against the plaintuif on these 
several points, a admitted the deed to be read ; for which plain- 
tiff’s counsel excepted. 

Verdict and judgment for defendant, and appeal. 


Smith, for plaintitf. 
Heath and Pool, for defendant. 


Barrie, J. The instrument of writing under which the de- 
fendant held the slaves in controversy, is neither a mortgage 
nor a deed in trust, but simply a deed of gift, with a reserva- 
tion to the donor of & support for life out of the hires of the 
slaves. 

Whatever effect this reservation may have in fixing a charge 
upon the slaves in the hands ef the donee, it cannot alter the 
nature of the instrument with respect to the operation upon 
it of the registry law. Asa deed of gift of slaves, the 17th 
section of 87th chapter of the Ievised Statutes, (which was 
the law in force when it was execniod) required 1t to be reg- 
istered within one year after its exe coe ; but before the 
year had expired, the act of 1854, ch. 19, extended the time 
two years longer, within which period it was, In fact, regn- 
larly proved and registered. This is a full and complete an- 
swer to all the objections founded upon a want of a proper 
registration. 

5 
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The only remaining objection is equally untenable. Being 
a deed of gift of personalty, it operates proprio vigore at com- 
mon law by.its delivery, to convey the title, and does not de- 
pend upon the effect of the statute of uses, as in the case of 
lands, to transfer the selsin to a use raised upon a sutlicient 
consideration. If an authority were necessary for this propo- 
gition, the case of /rons v. Smallprece, 2 Barn. and Ald. 551 
(4 Eng. Com. Law Rep. 635,) is directly in point. There, An- 
Bot, ©. J., says, that “by the law of England, in order to 
transfer property by gift, there must be either a deed or oth- 
er instrument of writing, or there must be an actual delivery 
of the thing to the donee.” This clearly implies that a deed 
of gift is equivalent to an actual delivery of the thing, and 
such, we believe, has always been understood to be the law of 
this State. 


Per CorraM. Judgment affirmed. 


J, K. GREEN AND WM. K. LANE, ADMRS,, vs. JOHN A. KORNEGAY. 


A deed in trust was made to one who had no knowledge of its execution at 
the time, but shortly afterwards, on being informed of the fact by the 
draftsman of the deed, he assented to it, agreed to act as trustee, and ap- 
pointed an agent to get possession of the property, who had the deed reg- 
istered, and proceeded, as agent, to demand and sue for the property ; Held, 
that this was a sufficient delivery of the deed, though it had never actually 
been in the hands of the bargainee. 

A deed in trust to secure a separate use in property to a wife, is not required 
to be proved and registered within six months, or be void as to creditors 
and purchasers. 

A voluntary conveyance of personal property passes the legal title as to sub- 
sequent purchasers, though void as to creditors. 

A creditor can only take advantage of a voluntary and fraudulent conveyance 
by reducing his claim to ajudgment, and seizing the property under an ex- 
ecution. 

An action accruing to a lunatic can only be brought im his name. 
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Tus was an action of pErinvug, tried before Saunprrs, J., 
at a Special Term, December, 1856, of Wayne Superior Court. 

The plaintiffs claimed title to a negro slave named Martin 
by virtue of a deed in trust, executed in September, 1852, by 
one Henry Roberts to John A. Green, the plaintiffs’ intes- 
tate. The consideration expressed in this deed was one dol- 
lar, and the trust was for the sole and separate use of Nancy 
P. Roberts, the wife of the said Henry, during her life, and 
after her death to be reconveyed to the said Henry. The 
subscribing witness, who was a member of the bar, proved 
that Roberts came to his office on the day of the date of the 
deed, which was the 11th of September, 1852, and requested 
him to draw this deed and another, by which he, said Roberts, 
conveyed to a trustee, for the benefit of his wife, a house and 
lot near Goldsboro’. He drew the deeds as requested, and 
that for the slave had been in his possession ever since its ex- 
ecution up to the trial of this suit, except when it was in the 
hands of the public register for registration. He stated that 
it never had been in the hands of John A. Green, but that 
some days after its execution he made the transaction known 
to him, when he agreed to act as trustee and gave witness an- 
thority to act as his attorney 1n any matter necessary to secure 
the possession of the slave Martin. Witness, by virtue of this 
authority, demanded the slave from the defendant, which he 
refused to deliver, and afew days thereafter brought this suit. 
This witness also proved that the bargainee, John A. Green, 
after the execution of the deed, to wit, in the winter of 1853 
and 1854, was insane, and that, in March following, he died 
ina lunatic asylum, and that, some year or two before the 
bringing of this suit, Green had had occasional attacks of in- 
sanity. The writ in this suit was issued 21st of Feb., 1854. 
The deed was registered April 8th, 1853. 

The defendant then offered in evidence a deed from Rob- 
erts to him for the slave, Martin, bearing date 11th October, 
1852, and registered within the next month, and proved a 
full price and the bona fide payment of the consideration, in 
money, and in money’s worth. He also proved, that after 
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Roberts had made this conveyance to the defendant, he said 
that he had made a deed for Martin, and for the house and 
lot near Goldsboro’, but that the deed was good for nothing. 

There was evidence introduced in behalf of the defendant, 
tending to show that, at the time of the deed from Koberts to 
Green, the bargainor was largely indebted, and nearly, if not 
quite, insolvent; and that he was, at that time, indebted to 
the defendant in the sum of $360; and there were, also, other 
circumstances tending to show that the deed to Green was 
voluntary aud fraudulent. 

It was also proved that, in Nov., 1852, Green told witness 
that he never had seen the deed which Roberts had made to 
him ; that he should not act as trustee, and should bring no suit 
for the recovery of the slave Martin. 

The defendant contended, 


1. That the deed under which the plaintiffs claimed was 
never delivered, and the said John A. Green had never 
accepted the trust. 

9. That the deed in trust had not been registered according 
to law. 

3. That the deed, being voluntary, was fraudulent, and void 
as to the defendant; first, because he was a purchaser for a 
full and fair consideration without notice, and secondly, be- 
cause he was a creditor. 

4, That the insanity of Green, after appointing his agent, 
was a revocation of the authority to demand the slave and 
bring this suit. 

Ilis Ifonor decided these several points against the defen- 
dant, and instructed the jury accordingly ; upon each of which 
defendant excepted. 

Verdict and judgment for plaintiffs. Appeal by defendant. 


Bryan, for plaintiffs. 
W. A. Wright, for defendant. 


Barrie, J. Neither of the objections urged against the 
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right of the plaintiffs to recover the slave in question is of suf- 
ficient force to prevent it. 

1. The deed was undoubtedly delivered, if not before, as 
soon as the draftsman informed the bargainee of it, and he 
had consented to act under it as trustee for the feme covert. 
McLean v. Nelson, 1 Jones’ Rep. 396. 

2, ‘The second objection has been properly abandoned here. 
The deed in question was not intended as a security for mon- 
ey, and is not, therefore, one of those deeds in trust which 
must be proved and registered within six months, or be void 
as to creditors and purchasers. 

3. The recent case of Long v. Wright, 3 Jones’ Rep. 290, 
shows that the defendant, as the subsequent purchaser of a 
personal chattel, could not set aside the prior conveyance to 
the plaintiffs’ intestate. The case of Williford v. Conner, 1 
Dev. Rep. 879, is equally in point to show that, as a creditor, 
the defendant could take advantage of the deed to the intes- 
tate’s being voluntary and fraudulent, only by reducing his 
debt to ajudgment and seizing the property under an execu- 
tion. 

4, The action was properly brought in the name of John 
A. Green, the plaintiffs’ intestate, though he were a lunatic 
at the time. Brooks v. Brooks, 8 Ive. Rep. 889. We are 
aware that it is said in Stock on Non Compotes, 211,15 Law 
Lib. 117,) that in England the committee of a lunatic’s estate 
“can neither bring nor defend actions or suits on behalf of 
the non compos mentis, Without previously obtaining the per- 
mission of the Court to do so.” See Largent v. Berry, 8 
Jones’ Rep. 531. Low the objection is to be made, or wheth- 
er it can be made at all by the other party on the trial, it is 
unnecessary for us to enquire. T[lere the plaintiff died, and 
his administrators are made parties, and they can undoubted- 
ly recover any property to which their intestate was legally 
entitled, and which is unlawfully detained from them. 

There is no error, and the judgment must be aftirmed. 


Per Contam. Judgment affirmed. 
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WILLIAM H. JOHNSON, TO THE USE OF JESSE H. ADAMS, vs. 
BASSET SIKES, et. al. 


A power of attorney, signed by the purchaser of a note, in the name of the 
payee, is sufficient authority for an attorney at law to appear in a cause in 
Court, although the agent has no written authority to make the power. 


Apprat from the Fall Term, 1856, of Wilson Superior Court, 
Manty, J., presiding. 

William H. Johnson, the plaintiff, had sold the note on 
which this action was brought to Jesse H. Adams, but had 
not endorsed the same. On the return of the writ in this 
case to the County Court, the defendants’ attorney required 
of the attorney for the plaintiff to produce a written authority 
to carry on this suit, or that the same be dismissed. There- 
upon Mr. Howard produced a power of attorney in due form, 
signed “W. H. Johnson by Jesse H. Adams.” This was 
objected to by the defendants’ counsel as not being properly 
executed, but was ruled by the Court to be sufficient, where- 
upon the defendants appealed to the Superior Court. 

The same objection was urged by the defendants’ coun- 
sel in the Superior Court, but was overruled by his Honor, 
and he gave judgment “that there was no error in the Court 
below ;” whereupon the defendants appealed to this Court. 


Howard, for plaintiffs. 
DPDortch, for defendants. 


Pearson, J. The legal effect of a contract for the sale and 
delivery of a bond, which is handed over to the purchaser 
without endorsement, is to constitute the purchaser an agent 
of the obligee to receive the money. JZoke vy. Carter, 12 Ire. 
325. Being the agent to receive, he of course has authority 
to bring suit in the name of the principal, and do all other 
acts necessary for the collection of the bond,—such as giving a 
written power to an attorney at law to bring suit. 

It is insisted that, under Statute Rev. Code, ch. 31, sec. 87, 
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by which every attorney who claims to enter an appearance, 
may be required to produce a power or authority signed by 
the party, or “ by some person duly authorised in that behalf,” 
is not complied with by the production of a power signed W. 
H. Johnson, (the obligee) by Jesse H. Adams, (the purchaser) 
agent; because, as was contended, the agency ought to be 
proved by writing, and the authority to sign the name of the 
principal cannot be shown by parol. There is no case or prin- 
ciple to support this position. The statute requires the pow- 
er to the attorney to be in writing, signed, &c., but the au- 
thority to sign the name of the principal is not required to be 
in writing. 

The decisions upon the statute of frauds settle this question. 
Certain contracts are made void unless put in writing and 
signed by the party to be charged therewith, or “by some 
other person by him thereto lawfully authorised.” Rev. 
Code, ch. 50, sec. 11. It is settled that the authority of the 
person signing the name of one, as his principal, need not be 
in writing. Indeed, if the name is signed without even a 
parol authority, a subsequent ratification will make it valid 
within the statute. CActty on Contracts, 71, and other text 
books. 

The form of the judgment set out in the record is agreea- 
ble to law. ussell v. Saunders, 3 Jones’ Rep. 482. 

There is no error. 


| Per Curiam. Judgment affirmed. 


MILES DAVIS vs, AMARIAH BURNETT. 


Where a joint owner of property, authorised to sell, warrants the soundness 
of the property, which turns out to be defective, and the seller pays for the 
defect without suit, the other joint owner is liable to contribute to the loss in 
proportion to his interest. 
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AcTIon oF assumpsit, tried before Saunpers, J., at the Fall 
Term, 1856, of Martin Superior Court. . 

The plaintiff declared on a special contract of indemnity, 
and on all the common counts. 

The plaintiff, the defendant, and one Taylor, owned jointly 
and equally a quantity of corn, which was in a crib, never 
having been divided. The plaintiff, representing himself as 
the agent of the others, sold the corn to P. P. Clements at 
two dollars a barrel, and agreed in writing to deliver it on 
board a vessel when called for, in merchantable order. Shortly 
afterwards Clements, meeting the defendant, informed him — 
that he had bought the corn at two dollars per barrel, but gave - 
him no further information as to the terms of this agreement, 
to which he replied, “it was right.” Clements assigned his in- 
terest in the contract to Waldo and Yarrell, and authoriscd 
them to receive the corn. A dispute arose between Waldo © 
and the plaintiff as te whether the corn was in merchantable 
order, when the former refused to receive it unless the plain- 
tiff would make it merchantable in Norfolk ; this the plaintiff 
agreed to do, and thereupon the corn was delivered. The defen- 
dant was not present at this conversation, nor had he been 
informed of it. After the corn was delivered on board the 
vessel, and before its arrival at Norfolk, Clements paid plain- 
tiff and defendant each his share of the price at two dollars 
per barrel. It was known to Waldo and Yarrell, as well as 
to Clements, that Davis, the plaintiff, owned but one-third of 
the corn. On arriving at Norfolk the corn was found to be 
unmerchantable, and the difference between that and sound 
corn was $246, 44, which was paid by the plaintiff to Waldo 
without suit. 

The plaintiff demanded of the defendant one-third of the 
sum paid by him, for the deficiency in the corn, which being | 
refused, this action was brought. The Court gave judgment 
for the plaintiff, upon a ease agreed embracing these facts, 
from which the defendant appealed. 


Donnell, for plaintiff. | 
Winston, Jr., and Rodman, for defendant. 
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Nasu, C. J. Three questions present themselves in this 
case. Ist, Was the plaintiff the agent of the defendant in 
selling his portion of the corn? 2nd. Had he the power to 
warrant the soundness of the corn, and thereby bind the de- 
fendant? 8rd. Can he maintain the action upon either of the 
counts in his declaration ? 

As to the first. The plaintiff and defendant, and one Tay- 
lor, were the joint owners of a parcel of corn lying in bulk in 
a crib, each owning one-third. The plaintiff sold the whole 
to one Clements at two dollars per barrel, to be delivered on 
board of a vessel, when called for, in good merchantable or- 
der. Clements subsequently informed the defendant that he 
had purchased the corn at the price stated, but did not inform 
him of any other terms. The defendant replied, “it is right.” 
Clements, subsequently, paid the plaintiff his one-third of the 
price of the corn, and the defendant his third. These facts 
sutficiently show that Davis was the agent of the defendant to 
do this particular thing—that is, to sell his portion of the corn, 
unrestricted by any special instructions. | | 

2nd. An agent to sell personal property has, by law, power 
to bind his principal by a warranty of soundness. Brown 
on Actions, 174; Paley on Agency, 210. The employment 
gave the power. Hilyear v. Hawke, 5 Esp. N. P. cases, 75 ; 
Ltunter v. Jameson, 6 Ire, Rep. 252. The contract between 
plaintiff and Clements was for the corn to be delivered on board 
ofthe vessel, when called for, in good merchantable order. This 
contract was in writing, and signed by the plaintiff alone. 
When Waldo and Yarrell, who had purchased from Clements 
his contract, applied for the corn, they refused to réceive it, 
upon the ground that it was not such an article as they had 
bargained for, not being in good merchantable order, unless 
the plaintiff would make it merchantable in Norfolk. This 
he agreed to do. At Norfolk it was shown that the corn was 
not merchantable, and the plaintiff paid to Waldo and Yarrell 
the difference between the corn as it was, and what it was 
agreed it should be. Was the defendant bound by the con- 
tract he made with the purchaser? The authorities above 
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cited show that he was, to the amount of his interest in the 
corn. On this point our attention was called to the cases of 
Meadows v. Smith, 12 Ire. 18; McCall v. Clayton, Bus. 422. 
Both these cases differ materially from this. In neither of 
these did the agent have any interest in the subject matter of 
the agency. In the first, the contract was made for the build- 
ing of a flat for Smith, the defendant. In the other, the note 
or due bill, the foundation of the action, was signed George 
Clayton, “agent for Davidson’s River Navigation Company.” 
In both these cases the Court say that, by their respective 
contracts, the agents were not bound, but that their respec- 
tive principals were, and that their payments were officious 
acts, and they could not recover from the respective defen- 
dants the money so paid without their request. Can the mon- 
ey paid by the plaintiff be considered officious? The corn 
sold was the joint property of the plaintiff, and of the defen- 
dant and Taylor, lying in bulk, undivided; and the plaintiff 
was the agent of the two latter to sell their shares, and the 
whole was sold as sound. When it was ascertained that the 
corn was not merchantable, the purchasers might have refus- 
ed to receive it, and were induced to do so only on the con- 
dition that the plaintiff would guarantee ‘its merchantable 
quality at Norfolk; this he did. As to his third, he acted for 
himself, as to the other two thirds, as the agent of the defen- 
dant and Taylor. But the contract was one. He could not 
guarantee his third without guaranteeing the whole, for the 
corn was undivided. By his contract he bound himself for 
the whole and was answerable for the whole. Although the 
purchasers knew that two-thirds of the corn belonged to Bur- 
nett and Taylor, they also knew that one-third belonged to 
the plaintiff. 

It isin general true, that where an agent, at the time of 
making a contract, discloses his principal, he is not personally 
answerable, but where he binds himself, he is answerable ; 
and if made to suffer in damages arising out of the contract, 
he is entitled to compensation from his principal. Hunter v. 
Jameson, ui supra. 
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Hoell v. Paul. 


We are of opinion, for the reasons above stated, that the 
plaintiff can maintain his action. 


Per Curiam. Judgment affirmed. 


HOELL AND CORY vs. JAMES L. PAUL. — 


Where there has been a temporary exchange of articles, there is no principle 
that requires that the one shall be returned to the former owner before the 
other can be recovered. 


Action oF Trover, tried before SaunpERs, Judge, at the 
Fall Term, 1856, of Pitt Superior Court. 

The action was brought for the conversion of a refrigera- 
tor. 

One James had temporarily exchanged the refrigerator in 
question with Mrs. Worthington, and sold it, while in her pos- 
session, to one Bell, who sold it to the plaintiffs. The refrig- 
erator which Mrs. Worthington put in the possession of James, 
and which was her property, went from James’ possession in- 
to that of Bell, and from his into the possession of the plain- 
tiffs, who were still in possession of it when the demand in 
this case was made, and the suit brought. The plaintiffs had 
never claimed the refrigerator which they had received of Bell, 
(originally Mrs. Worthington’s,) nor had the defendant, or any 
one else, ever demanded it. 

The defendant’s counsel requested the Judge to charge the 
jury, that on a mutual exchange of goods for an indefinite pe- 
riod, the party seeking to terminate the bailment must offer to 
surrender those in his possession belonging to the other party. 
His Honor declined to do so, but told the jury that if they be- 
lieved that the plaintiffs had demanded the refrigerator of the 
defendant, before suit was brought, and that the defendant had 
refused to deliver it up, and had converted it to his own use, 
the plaintifis were entitled to recover. Defendant excepted 
to this charge. 
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The jury found a verdict for the plaintiffs. Judgment and 
appeal. 


Rodman, for plaintiffs 
No counsel for defendant in this Court. 


Batriz, J. The defendant does not deny that the article, 
for the conversion of which suit was brought, belonged to the 
plaintiffs, but his counsel contends that a return, or offer to 
return, the article which they had taken upon a temporary 
exchange with him, is in the nature of a condition precedent 
to their right of recovery. No authority is cited for this po- 
sition, and we are not aware of any adjudicated case, or prin- 
ciple, upon which it can be sustained. The transaction be- 
tween the parties, or rather between those to whose rights 
they succeeded, created a mutual bailment which each had 
aright to put an end to by making a demand of the thing 
bailed. Ifthe article in the possession of one of the parties had 
been lost or destroyed, without any default of the bailee, 
it certainly would not have justified the other party in de- 
taining the thing exchanged, because the former could not 
return, or offer to return, his chattel. The doctrine contend- 
ed for by the defendant would be extending the principle of 
lien beyond any former precedent, and further than there is 
any necessity for its existence. What might have been the 
result had the plaintiffs claimed the defendant’s property, or 
had even refused to deliver it on demand, it is unnecessary 
to decide, for they had never done either. So far as appears, 
the defendant could, at any time, have regained the possession 
of his refrigerator, and his neglect to do so, gave him no right 
to refuse on demand to deliver up that of the plaintiffs. 


Perr CpriaM. Judgment affirmed. 
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Harrison v. Bridges. 


M. N. HARRISON vs. JOSIAH BRIDGES. 


Where, from the loose manner in which the parties have dealt with each oth- 
er, it is not possible to show the precise quantity of commodities delivered, 
or their quality, or value, itis proper to allow jurors to act on evidence 
which will enable them to approximate the truth of these facts. 


ACTION oF Assumpsit, tried before SAUNDERS, d., at the Fall 
Term, 1856, of Nash Superior Court. 


The plaintiff declared on a special agreement: that in con- 
sideration of his services as clerk and general manager of de- 
fendant’s store, the latter was to distil and carry off, free of. 
charge, all such turpentine as plaintiff might make and de- 
liver during the year. The plaintiff produced evidence tend- 
ing to show that he had cultivated a sufficient number of pine 
trees, with two good hands which he lad employed, to make 
six hundred barrels of dip and scrape; that he had also em- 
ployed, at short intervals, four or five other hands. He also 
offered evidence to show that he had a wagon and team en- 
gaged in hauling turpentine to the defendant’s distillery, but 
was unable to prove the precise number of barrels delivered. 
Ife further showed, by evidence, the number of gallons of 
spirits that could be distilled from 600 barrels of turpentine. 

The defendant then produced in evidence a day-book kept 
by plaintiff, which was in his hand-writing, and in which were 
entries, for several months during the year, of the quantity of 
spirits distilled. 

On this evidence the defendant’s counsel moved the Court 
to instruct the jury, 

Ist. That the plaintiff could not recover, because he had 
failed to show the precise quantity of turpentine delivered. 

Qnd. That, if entitled to recover, he could not recover for 
a larger quantity than was mentioned by the entries made 
by the plaintiff himself in the day-book. 

The Court instructed the jury that the plaintiff had to sat- 
isfy them as to the quantity of turpentine delivered, and this 
they were at liberty to collect from a fair construction of the 
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facts and circumstances offered in evidence. That, as to the 
quantity of turpentine made and distilled, they were to exam- 
ine for themselves the day-book, and decide whether that 
contained a full account of the whole quantity made, or oth- 
erwise. Defendant excepted. 

Verdict and judgment for plaintiff. Appeal. 


Miller and. Dorich, for plaintiff. 
Moore, for defendant. 


Pearson, J. There is no error. From the loose manner 
in which the parties dealt with each other, it was impossible 
to show the precise quantity of turpentine which the plaintiff 
had delivered, or the precise quantity of spirits for which the 
defendant was accountable. In such cases it is every day’s 
practice to allow jurors to act upon evidence which will ena- 
ble them to approximate the true quantity ; positive precision 
being out of the question, unless there is an actual measure- 
ment. 

Upon the same ground, in regard to quality and valne, 
witnesses are allowed to give their opinion, and the result is 
left to the good sense of the jury. 

In respect to the entries in the day-book, the statement of 
the case is so meagre, and so few details are set out, that we 
are not able to see the “point.” The plaintiff acted as clerk 
in the defendant’s store, but it does not appear that it was 
hig business to keep a full account of the quantity of spirits 
distilled. He, itseems, entered the quantity of spirits distilled 
for several months during the year. Whether this included 
all the spirits distilled during “the several months,” or was 
confined to the spirits produced from the turpentine which he 
had delivered during that time, is not stated; nor is it stated 
who made the entries during the rest of the year ; consequent- 
ly, we can see no error, and the judgment is affirmed. 


Prr Curia. Judgment affirmed. 
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WILLIAM LANCASTER vs. JOSEPH BRADY, ADM’R. 


Where the merits of a case tried before a justice of the peace, are clearly and 
decidedly for the party cast in the trial, and there were circumstances 
tending toshow fraud and collusion between the successful party and the mag- 
istrate, who were brothers, to deprive the former of a fair trial, and of the 
right to appeal; Held, that a recordari was proper to be issued, and a new 
trial should be had. 


Peririon for a Recorpart in the Superior Court of Craven 
County. On the return of the writ of recordari, which had 
been issued in this case, the petitioner’s counsel moved that 
the cause recorded and sent up to the Supericr Court, should be 
placed on the trial docket, his Honor, Judge Manuy, presi- 
ding. 

The petitioner, in his petition, set forth that the defendant, 
as the administrator of one Caswell Gardner, suing to the use 
of George W. Street, obtained a judgment against him before 
one Samuel R. Street, a justice of the peace of Craven Coun- 
ty, on a certain day in October, 1855, for sixty dollars and 
seventy-five cents, with interest on the same from the 27th 
of March, 1848, on a note which petitioner had given to Cas- 
well Gardner on said 27th of October, 1848. He further al- 
leges that on the 12th of September, 1848, he paid Caswell 
Gardner sixty dollars on that note, and took his receipt for 
the same, which he has ready to produce. He states that 
when he made this payment, Gardner said he had not the 
note with him, but it was supposed to be nearly enough to 
discharge the amount; and that he heard nothing of this from 
that time until George W. Street presented it to him for pay- 
ment, stating that he had bought it from John Z. Gardner, a 
son of the said Caswell, for twenty-five dollars, although the 
petioner is amply good for the amount. He alleges further 
that he then stated to George W. Street, the facts in relation 
to the payment, and offered to pay him the small balance ac- 
tually due on the note, but as he did not have the receipt with 
him nothing more was done in the premises, except that Street 
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agreed, if the receipt was not too large, he would allow it, 
and make a fair settlement. 

Ife further alleges, that some time in September, 1855, he 
was warranted on said note, and ordered to trial before Sam- 
uel R. Street, a brother of the said George W., at Swift 
Creek Bridge, on the day of , and that he at- 
tended on the day, and at the place, (arriving there about 12 
o'clock) when he was informed that his case had been tried, 
and a judgment rendered against him for the full amount of 
the note, and that the magistrate had gone off with the pa- 
pers. He says that, being ignorant of the law, and ata dis- 
tance from any one with whom to counsel, he asked several 
intelligent gentlemen who were present for advice, who in- 
formed him that a new trial in the case was a matter of dis- 
cretion with the magistrate, and as it was plaintiff’s brother 
who had the papers, in all probability he would not grant 
one, and that the petitioner could not appeal, because he was 
not present at the trial. Before he could obtain legal advice 
the ten days had expired. He says he intended to be present 
at the trial with his receipt, but was unavoidably prevented 
from doing so. 

George W. Street, for the defendant, in his answer 
says, that he knows nothing of the payment and re- 
ceipt, but what the petitioner told him, and he replied on 
that occasion, that if the receipt was just and right he would 
allow the same. He says he is informed and believes that 
Lancaster, the petitioner, did not make his appearance on the 
day and at the place of trial until about 4 o’clock. 

Spier, the officer, states in an affidavit, that he summoned 
the petitioner to appear in the case mentioned, at 12 o’clock, 
on Ist of September, 1855, before Samuel R. Street, and that 
the warrant was not returned until about 3 1-2 o’clock on the 
day,; that the said petitioner had not then made his appear- 
ance. 

Samuel L2. Street, the justice of the peace before whom the 
warrant was tried, stated to the same effect with the affiant 
Spier. | 
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Riley Causey’s affidavit establishes the genuineness of the 
receipt for sixty dollars alleged by the petitioner. 

On considering the motion submitted, his Honor stated 
that “the excuse of the petitioner for not producing his re- 
ceipt before the justice, and appealing, in case it was not al- 
lowed, is not explicit or entirely satisfactory ; but the merits in 
respect to the payment alleged, seem to be so decidedly in 
his favor that I have thought it right to give him an opportu- 
nity to establish it before a tribunal not akin to either party.” 
Accordingly he granted a new trial, and ordered the case to 
be put on the trial docket. From this decision the defendant 
appealed. 


No counsel appeared for the plaintiff in this Court. 
Green, tor defendant. 


Nasu. ©. J. There is such a conflict in the testimony rel- 
ative to the circumstances attending the trial before the mag- 
istrate, that we have been in some doubt as to the judgment 
to be rendered. ‘The petitioner swears that he did attend at 
the place, and at the time, to which he was summoned—at 
12 o’clock of that day, when he was informed that the trial 
was over and judgment rendered against him, and that the 
magistrate had gone away; that he consulted some persons 
present what course to pursue, when he was told, not being 
at the trial to obtain an appeal he must procure a new trial. 
This he did not attempt to do, for he was further told, the 
magistrate, who gave the judgment, was the brother of the 
plaintiff, and would not grant him one. The justice and the 
officer both swear that the judgment was not given till three 
o'clock, and that delay was occasioned by the non-attendance 
of the petitioner. The note is for sixty dollars and seventy- 
five cents. The petitioner swears that he paid to Caswell 
Gardner, on the note, the sum of sixty dollars, on the 12th of 
September, 1848; that the note not being present, he took 
from Gardner a receipt for the amount, neither of them re- 
membering the exact amount. Upon these affidavits, consid- 
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ered alone, we should refuse the application. But there were 
other circumstances attending the case, which lead us to think 
there was foul play. The plaintiff in the judgment, knew 
that the defendant claimed a credit on the note of sixty dol- 
lars, evidenced by a receipt, leaving but a small sum due. 
He treated with the defendant upon the basis of that receipt. 
He was the purchaser of the note from the son of Caswell 
Gardner, to whom it was payable, at the price of twenty-five 
dollars, and agreed to allow the payment if not too large ; yet, 
the judgment is taken, without reference to the payment, for 
the full amount of the note. Again, the receipt given by 
Caswell Gardner to the petitioner, for sixty dollars, is proved 
by Riley Causey, to be in the hand-writing of Gardner. The 
petitioner alleges he paid the money on the note on the 12th 
of September, 1848, and heard no more of it until presented for 
payment by the son of Caswell Gardner, who was then dead, 
and had been for some time. The note bears date 28th of 
March, 1848. Now, it may be asked, why did not Caswell 
Gardner, in his life-time, endeavor to collect the note? Why 
did not his administrator, Brady, do so? From September, 
1848, the date of the receipt, to July, 1855, near seven years, 
the note is permitted to lie dormant. These things are men- 
tioned not as proving the existence of the receipt, but as cir- 
cumstances to prove that the trial before the magistrate Street 
was not obtained in good faith, but in fraud of the rights, 
of the petitioner. Another strong circumstance showing the 
fraud is, that the magistrate, who gave the judgment, was the 
brother of the plaintiff. The law forbids any one to try his 
own. cause, and justice, propriety and delicacy, forbid a Judge 
to sit in judgment in a matter affecting the interest of a near 
relative. Iam proud to say, it is the first instance of the kind 
within my knowledge in North Carolina. Butagain, the con- 
duct of this magistrate, after rendering the Judgment, was 
such as to excite strong suspicion, that he did not intend that 
the defendant should get either an appeal or a new trial. 
When the defendant got to the place of trial, he found judg- 
ment given against him, and that the magistrate had gone off 
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with all the papers. A party complaining of a magistrate’s 
judgment must pray his appeal at the time of the trial, but 
surely the law does not require it to be done enstanter. He has 
the whole day within which he may appeal, or surely a rea- 
sonable time to make up his mind whether he will appeal or 
not. But the defendant might have applied to another ma- 
gistrate for a new trial if Street had not taken the papers with 
him. In cases allowing an appeal, the party complaining and 
suing for a recordari, must show that he was prevented from 
appealing by fraud, accident or mistake. 


In the language of his Honor, “ the excuse of thefpetitioner 
for not producing his receipt before the magistrate, and sap- 
pealing in case it was not allowed, is not explicit or entirely 
satisfactory; but the merits In respect to the payment alleged, 
seem to be so decidedly in his favor, that I have thought it 
right to give him an opportunity to establish it before a tri- 
bunal connected with neither party.” [or the reason so as- 
siened by his Honor, and upon the well-grounded suspicion 
of fraud on the trial, we think with his Honor, that the peti- 
tioner is entitled to his recordari, and that the case should be 
placed on the trial docket as he swears to its merits. This 
opinion will be certified. 

The judgment below is affirmed. 


Per Curiam. Judgment affirmed. 


STATE vs. GUILFORD, A SLAVE, 


Where a record shows that a grand jury was drawn and empannelled, sworn 
and charged to enquire for the State, of and concerning all offences, &c., 
aud by such grand jury, “it was presented in manner and form following, 
that is to say,” setting out the bill of indictment, the record is sufficient 
without copying the eutry of “a true bill,” usually found on the books of 


indictments, 
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Turis was a TRIAL for MuRDER, tried before SarnperRs, J., at 
the Fall Term, 1856, of Wake Superior Court. 

The prisoner was found guilty of murder, and a motion was 
made in arrest of judgment, but upon what grounds the re- 
cord does not show. The motion was overruled and the 
prisoner appealed. In this Court the prisoner’s counsel 
moved in arrest, upon the ground thatit does not appear from 
the record that the bill of indictment, upon which the prison- 
er was tried, was found by a grand jury to be a true bill. 

That part of the record pertaining to this point, is so fully 
recited in the opinion of the Court, that it is not deemed ne- 
cessary to set it forth here. 


Attorney General (Bailey) for the State. 
Miller, G. W. Llaywood, and [Tusted, for defendant. 


Pearson, J. The prisoner’s counsel moved to arrest the 
judgment upon the ground that it does not. appear from the 
record that the bill of indictment was found by the grand ju- 
ry a true bill; and he insists that, for aught that appears, the 
prisoner may have been arraigned and tried upon an indict- 
ment which had never been passed on by a grand jury. 

We think it does appear from the record, without the aid 
of any presumption, or intendment, that the indictment was 
passed on by the grand jury, and a true bill found. The re- 
cord states, “and thereupon by the oath of (18 persons, nam- 
ing them,) “good and lawful men, of the County aforesaid, 
then and there drawn from the said venire, and then and there 
empannelled and sworn, and charged to enquire for the State, 
of, and concerning, all crimes and offences committed within 
the body of the said County, it is presented in manner and 
form following: that is to say,” setting ont the bill of indict- 
ment at large. 

The manner of presenting a bill of indictment is, for the 
grand jury, after having examined the witnesses on the part 
of the State, touching the allegations set out in the indict- 
iment, to come into open Court and return the bill endorsed 
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“A true bill,” which is done by the foreman, acting for the 
grand jury, and the return is made in their presence. If the 
grand jury donot pass the bill, they refuse to present tt, which 
is signified by the éndorsement made by the foreman, “Not 
found,” or “ Not a true bill,” or “ Ignoramus.” 


It is not necessary that the record should set out the man- 
ner in which a bill of indictment was presented, or the evi- 
dence and memoranda, and entries, from which the record 
was made up. It is sufficient, and most proper, that the re- 
cord should only set out the fuct that it was presented by the 
grand Jury. This avoids all that useless detail with which re- 
cords are frequently encumbered; such as, who was appoint- 
ed foreman, the signature of the foreman, the signature of the 
attorney for the State, what witnesses were sworn and sent, 
and (as we find, In many cases, by an examination of the 
files of the Court,) who was the constable of the grand jury. 
Such matters constitute no part of the record, but are minutes 
from which the record is made up. State v. Collins, 3 Dev. 
117; State v. Cathoun, 1 Dev. and Bat. 376 ; State v. Poberts, 
2 Dev. and Bat. 540. 


The form of the record in this case is taken from “ Eaton’s 
forms.” It is a “concise, legal and logical statement” of all 
that constitutes the record, or properly makes a part of it, and 
Mr. Eaton is entitled to the thanks of the public for its intro- 
duction. It was used in State v. Peace, 1 Jones’ Rep. 250, 
(June Term, 1854) and passed without objection, and judg- 
ment was pronounced on the prisoner. It is taken from the 
appendix, 4 Black. Com., and is the form used in England. 


It was insisted by the prisoner’s counsel that the matter set 
out in this record is a presentment as distinguished from an 
andictment, in the sense in which these words are used in the 
Declaration of Rights, see. 8.—“That no freeman shall be 
put to answer any criminal charge, but by indictment, pre- 
sentment or impeachment,” and that the trial and proceed- 
ings upon the matter set out in this record were illegal and 
in violation of the act of 1797, which provides—‘ No man 
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shall be arrested, or charged before any Court, on a present- 
ment made by a grand jury, before the attorney acting for 
the State shall prepare a bill, and the bill be found by the 
grand jury to be a true bill.” 


The distinction between an indictment and a presentment 
is this—an indictment was a charge of some criminal offence, 
formerly drawn up by an attorney for the crown, (or State,) 
and found by a grand jury, upon the oath of witnesses, and 
presented by the grand jury tothe Court. A presentment was — 
a charge of some criminal offence drawn up by the grand ju- 
ry, not usually with much attention to the necessary aver- 
ments, and found upon the testimony of some of their own 
body, and presented by the grand jury to the Court. The ob- 
ject of the 8th section of the Declaration of Rights was to for- 
bid the practice of putting persons to answer a criminal charge 
upon tnformations made by the officer for the crown, w ithout 
the intervention of a grand jury. Prior to the act of 1797, it 
was found that the “presentments” made by the grand Juries 
were frequently so informal that a trial could not be had up- 
on them, and very frequently the presentment would set out 
a matter which was not a criminal offence; so that sometimes 
the citizen was arrested and greatly oppressed when he had 
committed no violation of the public law, and oftentimes he was 
put to the trouble and expense of a trial, when, if the public 
law had been violated, the charge was made without the aver- 
ments necessary to insure certainty in judicial proceedings, 
and it was necessary to enter a nol. pros, and send a bill of 
indictment. To remedy these writs, the act of 1797 was pass- 
ed, but it made no change in the distinction between an in- 
dictment and a presentment. They were both presented by 
a grand jury, and, in a general sense, “‘ presentments” of the 
grand jury; but the matter set out in this record is, to all in- 
tents and purposes, as much a bill of indictment since that 
act as it was before. 


This question is discussed in State v. Joberts, ubi supra, 
where it is said, “The act of 1797 does not require any change 
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in the form of the entry in the case of an indictment, &c.” 
There is no error. 


Per Couriam. Judgment affirmed. 


H. M. AND WM. M. DAUGHTRY vs. JOHN BOOTHE, 


Where the terms of the hiring of a slave are proclaimed previously to the pub- 
lic exposure of the slave for hire, one of which was, that he was not to be 
removed beyond the limits of the County, a bond subsequently given for 
the price and containing one other stipulation as to the treatment of the 
slave, and an agreement to :surrender him before the end of the year, if 
called for, does not supersede the parol contract as to removing the slave. 


Action on the casx, tried before Bamxy, J., at the Fall 
Term, 1856, of Gates Superior Court. 


The action was brought for a bréach of a contract of hiring. 
One Parker, the auctioneer, testified that he offered the negro 
Jack, among others, for public hiring, on the 25th of Decem- 
ber, 1852; that it was publicly announced by him as one of 
the terms of the hiring, that the slaves were not to be taken 
from the County of Gates; he then immediately proceeded to 
the hiring, and the slave Jack was bid off by the defendant. 
It was further proved on behalf of the plaintiffs, that in the 
month of May, 1853, the said slave was removed by the de- 
fendant to the County of Bertie, where he remained the bal- 
ance of the year in a shingle swamp. He was restored to the 
defendants in the beginning of the year, 1854, in bad health, 
and died in January of that year. 


The defendant objected to the introduction of parol evi- 
dence as to the terms of hiring, and produced a bond given 
by him for the hire of Jack, which, he insisted, contained all 
the terms of hiring, and, therefore, could not be added to, or 
explained by parol, and which is as follows: “$115.00. On 
or before the 25th day of December, 1853, we promise to pay 
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to H. M. and Wm. M. Daughtry, executors of W. G. Daugh- 
try, dec’d., or order, one hundred and fifteen dollars, for the 
hire of man Tony, boy Jack, and Charles; the said negroes 
are to be kept and returned on the 25th day of December, 
1853; to have a good blanket each; and in event the said ex- 
ecutors shall think proper to take the said negroes before 
the 25th of December, 1853, then, and in that case, they are 
to pay only in proportion to the time.” Signed and sealed by 
defendant and another. 

The objection was overruled, and the evidence admitted by 
the Court; for which the defendant excepted. 

Verdict for the plaintiffs, Judgment and appeal. 


Afoore, for plaintiffs. 
fleath, for defendant. 


Barrrr, J. The cases of Twidy v. Saunderson, 9 Ire. Rep. 
5, and Manning v. Jones, Bus. Rep. 868, recently decided in 
this Court, are similar in principle to the present, and mngt 
govern it. The contract of hiring was by parol, one term of 
which was that the boy Jack was not to be carried ont of the 
County of Gates. The bond given afterwards by the defen- 
dant and his surety was notintended by the parties to reduce 
into writing all the terms of their contract, but mainly to se- 
eure to the owners of the slave the price which the hirer had 
agreed to pay, and to provide that if the owners, who were 
executors, should take the slave away before the end of the 
year, then the sum to be paid was to be in proportion to the 
time the hirer should have kept him. The giving the bond 
was subsequent to the contract, and was a part execution of 
of it. This makes the case different from that of Pender 
v. Fobes, 1 Dev. and Bat. 250, where, upon the sale of a ves- 
sel, which was evidenced by a bill of sale, in which was con- 
tained a warranty of title only, the plaintiif was not permit- 
ted to prove by parol an additional warranty of soundness, 
There the parties intended that the bill of sale should be the 
evidence of the contract of sale betweenthem. Of course, no 
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additional term should have been permitted to be added by 
parol testimony. But would the result have been the same, 
had the sale been by parol, and the defendant given his note 
or bond to secure the payment of the purchase money? The 
note or bond might, or might not, have expressed that the 
consideration for which it was given was the purchase of a 
vessel; but no one would have expected to find there the pay- 
ee’s or obligee’s warranty, either of title or soundness. Sup- 
pose, at the time of hiring of a slave, a doubt should be ex- 
pressed whether he was sound, and the owner should war- 
rant his soundness, would the note or bond given to secure 
the price preclude the hirer from proving the warranty by 
parol, and thereby prevent his recovery for a breach? We 
think no one will contend for such a proposition, and yet it is 
the same in principle with the case before us. There is no 
error. | 


Per Curiam. Judgment affirmed. 


MALINDA FREEDLE vs. THE NORTH CAROLINA RAIL ROAD 
COMPANY. 


Under the charter of the North Carolina Rail Road Company, only such ben- 
efits and advantages as are peculiar to the particular tract in question, and 
not such as are common to all the lands in the vicinity, are to be taken in- 
to the estimate, and the amount deducted from damages to land, taken for 
the use of the road. 


Perrrrion for damages to land taken for the use of the rail- 
road, tried before Prrson, Judge, at the Fall Term, 1856, of 
Davidson Superior Court. 

At the Fall Term, 1855, commissioners were appointed to 
ascertain and report what damages the petitioner had sustain- 
ed by reason of the rail-road passing over her lands. 

At the Spring Term, 1856, of that Court, the commission- 
ers reported, ‘That in pursuance of the said order, they pro- 
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ceeded to view the premises, and after having taken into con- 
sideration all the disadvantages arising therefrom, as also the 
loss of land, the additional amount of fencing, which she is com- 
pelled to keep up in consequence thereof, and some other in- 
conveniences, they arrived at the conclusion that she was 
damaged to the amount of one hundred and fifty dollars. And 
on the other hand, after taking into consideration all the ad- 
vantages accruing to her by reason of the said road, as the 
increased facilities of getting to market, and particularly the 
enhanced value of her land, as a consequence, they have ar- 
rived at the conclusion, that she was benefitted to the amount 
of $250.” 

Upon the return of this report, the plaintiffs counsel mov- 
ed the confirmation of s0 much of the report as allows her 
$150 for damage to her land, and excepted to so much as 
charges her with the value of $250 for benefits to her land. 

On considering the plaintiff’s exception, his Honor over- 
ruled the same, and confirmed the report. 

Judgment for the defendants. Appeal by the plaintiff. 


Moore and Kittrell, for plaintiff. 
Afiller and Gilmer, for defendants. 


Prarson, J. Whether private property can be taken for 
public use without compensation, is a question that we are 
not called on to decide. There is no clause of our Constitu- 
tion, or Bill of Rights, which expressly requires it. But the 
justice of making compensation is so obvious, that the omis- 
sion of a clause requiring it, can only be accounted for upon 
the supposition, that it was taken for granted, that no act of 
such gross oppression would ever be perpetrated by the rep- 
resentatives of a free people. The laws of Athens prescribed 
no punishment for parricide, for it was taken for granted that 
no one wonld ever be guilty of a crime so horrid. 

A decision of the question is not now called for, because 
the statute, under consideration, gives compensation, not only 
for the value of the land required for the purposes of the road, 
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but also damages for incidental injuries; and as it is said in 
the Lait Load Co. v. Davis, 2 Dev. and Bat. 461, “for the 
purposes of this cause, it may be assumed that compensation 
is in all cases requisite, as no doubt, in all cases, it will be 
made.” 

This is our question: According to the charter of the North. 
Carolina Rail Road Company, is the compensation subject to 
a deduction by making an allowance for the general benefits 
of the road,—for instance, increased facilities for getting to 
market and travelling, increased prosperity of the country, 
stimulus to industry, more dense population, and a conse- 
quent appreciation in the value of real estate ; in afew words, 
such benefits as are common to all? Or must the reduction 
be restricted to an allowance for such benefits only, as are 
peculiar to the owner of the land, a part of which is taken for 
the use of the road ? 

The words of the charter are satisfied by making a deduc- 
tion for such benefits as are peculiar to the owner of the land ; 
but they are broad enough to take in such benefits as are 
common to all. This raises a question of construction. 

The rail-road company says to the owner of the land, “ A 
part of your land is taken for the use of the public, but ample 
compensation is made to you; for in consequence of the in- 
creased facilities for getting to market and travelling, and the 
increased general prosperity of the country, the balance of 
your land is more than doubled in value, and yon can sell it 
for twice as much as you could have got for the whole before, 
including the few acres taken by us.” He replies, “That is 
true; but my neighbors can do the same with their land. 
These benefits are common to usall. We think the legislation, 
by which they have been secured to us, was wise, and we 
freely pay the additional tax made necessary thereby. But 
how is it, that in respect to myself, individually, these bene- 
fits are to be made use of for the purpose of paying me for a 
part of my land? I have a right to what is common to us all, 
without any such draw-back, aw your talk about ample com- 
pensation is mockery, if my aids is to be paid forin that way. 
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it would have been more ingenuous to have set out in your 
charter, in so many words, that the Legislature being satistied 
of the fact that the increased value of the several tracts of 
land through which the road may pass, will be more than a 
just compensation for the land required for the road, no fur- 
ther compensation will be made. This would have saved me, 
and every one else, the expense of having commissioners to as- 
sess the damages.” 

To this the company cannot rejoin, otherwise than by ask- 
ing a question: “ If it was not the intention to take these gen- 
eval benefits into the calculation, why sneha flourish of trum- 
pets about benefit and advantage, that the owners of land 
may receive from the erection or establishment of the rail-road 
or other work, and the ‘excess of loss and damage over and 
above the advantage and benefit, shall form the measure of the 
valuation of said land or right of way? What kind of ben- 
efits are to be considered? You surely will not treat all this 
as surplusage ?¢” 

The owner replies, “If it was necessary to treat if as sur- 
plusage, or else to come to the conclusion, that the Legisla- 
ture intended to take my land without making just compen- 
sation, and that what is said about compensation is a mere 
mockery, I would assuredly consider it more respectful to the 
Legislature, and more in accordance with the rules of con- 
struction, adopted by Courts of justice, to treat it as surplus- 
age. In fact, it is a matter of common notoriety, that charters 
are procured to be drafted by interested individuals, and the 
strongest words in favor of the grantees are used, that it 1s 
supposed can be ‘got through.’ ILence the rule, that legis- 
lative grants and charters are taken most strongly against the 
grantees. But there is no occasion for rejecting this as sur- 
plusage, for, in many instances, the making of the road will 
be a direct benefit to the land, i. e., draining or saving fenc- 
ing by reason of a deep cut; and it was proper while assess- 
ing damages for incidental matters, such as an injury to the 
spring, the additional fencing made necessary, and the in- 
convenience of having a field cut in two, and the crossing 
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places obstructed, that the advantages to the land should he 
taken into consideration, if there happened to be any peculiar 
benefit to it; and among these would probably be considered 
any particular increase in the value of the land; for instance, if a 
depot was located upon a tract of land, and some five acres 
taken for that purpose, leaving the owner the peculiar benefit 
of selling the adjoining lots at high prices; it may be that 
this would be taken into the account.” 

We are satisfied from “the reason of the thing” as indica- 
ted in the above dialogue, and from the further consideration 
that such general benefits and anticipated advantages, are 
too “ contingent, uncertain and remote,” to be made the basis 
of any practical rule, that the commissioners ought not to 
have taken into their estimate these benefits and advantages 
which ave common to all, and that the proper construction of 
the charter confines the deduction to such benetits and ad- 
vantages as are peculiar to the particular tract of land m each 
instance. 

The researehes of counsel have enabled them to meet with 
two cases in Massachusetts, both of which fully sustain our 
conclusion, Meacham v. Fitchburg &. Le. Co., 4 Cushing’s 
Rep. 294, where, in construing a statute similar in its word- 
ing to the clause of the charter we have been considering, it 
is held “that a reduction of damages can only be made on 
account of some direct benefit, and not the uncertain and fan- 
ciful estimation of anticipated advantages which are common 
to other real estate owners in the vicinity, such benetit being 
too contingent, indirect and remote, to be brought into con- 
sideration in a question of damages to a particular parcel of 
land,” and Upton v. South Reading f. £. Co., 8 Cushing’s Rep. 
600. There, the ruling below was, “that the measure of dam- 
ages was the depreciation of the market value of the tract of 
land by reason of the location of the rail-road, and that if the 
land was as valuable én the market with the road, by reason 
of the benefits derwed therefrom, the petitioners were not en- 
titled to recover any damages.” Upon appeal, the decision 
was reversed, and the Court re-affirmed the construction 
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adopted in Meacham v. Fitchburg 2. BR. Co., and the Court 
repeats, “ benefits which are common to all the owners of real 
estate in the vicinity, such as the increased convenience of 
the people generally, the anticipated and probable effect up- 
on the business and general prosperity of the neighborhood, 
and the consequent increase in the saleable value of real es- 
tate, are benefits too contingent, indirect and remote, to enter 
into the question of damages.” 

The judgment below is reversed The report of the com- 
missioners set aside in respect to $250 assessed on account of 
benefit to the petitioners. Report confirmed in respect to 
$150 assessed for the value of the land and damages for dis- 
advantages. Judgment for that sum. 


Per OvrraM. Judgment reversed. 


JOHN N. BLUM, GUARDIAN, vs. ZADOCK J. STAFFORD, ef. ail. 
ADMINISTRATORS. 


One who has a direct, certain, legal interest in the event of a suit, is nota 
competent witness on the side of his own interest. 

The interest which w l disqualify a witness is any interest that can be assert- 
ed in a Court of justice, whether a common law Court or a Court of Hqui- 


ty. 


Actiomw of prst, tried before Person, J., at the Fall Term, 
1856, of Forsyth Superior Court. 

The action was brought against the defendants, as the ad- 
ministrators of Isaac Pitts, who, it was alleged, had become 
the surety of A. T. Pitts, in the bond sued on. The defen- 
dants pleaded non est factum, and resisted the recovery upon 
the ground that the signature of their intestate’s name to the 
bond in question was a forgery. 

On the trial, one Gardner was offered as a witness for the 
defendants, who was objected to, upon the ground of interest. 
It appeared that the proposed witness was the surety of A. 
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T. Pitts, in a note payable to one —-—, and that he (A. T. 
.Pitts,) had made a deed in trust, conveying his interest in the 
real estate descended from his father, (Isaac Pitts, the defen- 
dants’ intestate,) for the benefit of the payee of this note, in 
common with many others of his creditors; and it was fur- 
ther shown that a recovery by the plaintiff in this case would 
exhaust the whole estate of Isaac Pitts, as weil real as per- 
sonal. The objection was overruled, and the witness was al- 
lowed to give evidence which was material to the issue.— 
Plaintiff excepted. 


Miller, for plaintiff. 
Gorrell aud Morehead, for defendants. 


Pearson, J. One who has a drect, certain, legal interest 
in the event of a suit, is not a competent witness on the side 
of his interest. By legal, is not meant only such interest as 
can be asserted in a common law Court, but it embraces any 
interest that can be asserted in any Court of justice. For in- 
stance, if one purchases a bond without endorsement, he has 
no such interest as can be enforced in a common law Court, 
but he has the beneficial interest, and is considered as the own- 
er of the bond in a Court of Equity, and, consequently, has 
such a legal interest, or is so interested in the subject as to be 
incompetent. There is no difficulty about the rule, but the 
question is as to its application. 

If there be a deed of trust to secure creditors, in an action 
against the trustee by a third person claiming the trust fund, 
one of the secured creditors is not a competent witness for 
the trustee, because he has a direct, certain, legal interest in 
the trust fund, and his interest will be affected by having it 
diminished. This is our case, with an expansion on both 
sides, but not so as to affect the principle in any degree. This 
action ig not against the trustee, but it is against one who 
holds the fund for the trustee, and a recovery against whom 
will exhaust the fund, so as to leave nothing for the trustee. 
So, on the other side, a secured creditor is not called as a wit- 
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ness; but the person called is a surety upon a debt which is 
secured, who will be compelled to pay the debt if this fund 
is exhausted, and who is entitled, in Equity, to take the place 
of the secured creditor, and have the benefit of the trust fund ; 
and so he is interested in preventing the fund from being ex- 
hausted or diminished. 

This interest differs altogether from the interest of a child 
in his father’s estate, who is living; or that of a ereditor in 
the estate of his debtor, while the debt remains at large, or 
“in gross,” i. e., before itis attached to any part of the es- 
tate. Herein is the distinction,—in the one case, the witness 
has no interest in the subject of the suit which can be enfore- 
ed in a Court of justice; it is a mere expectancy; in the oth- 
er, the interest of the witness has attached to the subject, so 
as to be entitled to the protection of the law. While a debt 
is merely personal, the creditor is a competent witness ; but 
if the debtor attaches the debt to any article of bis property, 
by a mortgage or deed of trust, then the creditor is not com- 
petent when his testimony will increase the fund or prevent 
it from being diminished. There iserrer. Venere de novo. 


Per Curiam. Judgment reversed. 


STEPHEN PURVIS vs, ROYAL ROBINSON AND CO. 


A petitioner under the 4th see. of 58th chapter of the Revised: Statutes, (for 
the relief of insolvent debtors,) is entitled to insist that suggestions of fraud, 
made by a creditor, shall be verified by the oath of the creditor and tried 
by a jury; and it is error in a Judge to deeide upon such suggestions, with- 
out submitting them in an issue to a jury. 


Perrrion of an insolvent debtor to be discharged, heard be- 
fore Battrey, Judge, at the Spring Term, 1855, of Sampson 
Superior Court. 

The petitioner was arrested ona ca. sa., at the suit of Royal 
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Robinson & Co., returnable to August Term, 1853, of the 
County Court of Sampson. He was imprisoned under this 
process, and while thus in close custody, filed this petition for 
his release, accompanied with a schedule. 

The defendants, Royal Robinson & Co., opposed petitioner’s 
application, and made objections to the schedule, which were 
overruled. The County Court, deciding that they could only 
impeach the schedule for fraud by making up an issue, ruled 
that the petitioner was entitled to take the oath of insolvency 
and be discharged from custody, from which judgment, the 
said Royal Robinson & Co. appealed to the Superior Court, 
where petitioner moved to be discharged, on the ground that 
no issue had been made up, and nosuggestions of fraud sworn 
to; but his Honor decided that there was no necessity for is- 
sues in this case, and no necessity for any suggestions of fraud 
verified by the creditor’s.oath, and he proceeded to hear the 
application. ‘Testimony was produced on both sides, but the 
Court refused: the motion to discharge the petitioner, and or- 
dered him into close prison until he should make a full and 
fair disclosure, or be otherwise discharged ; from which judg- 
ment petitioner appealed. 


Shepherd, for petitioner. 
No counsel! for defendants. 


Nasu, C. J. The petitioner, claiming to be an insolvent 
debtor, has filed his petition to be released from imprisonment, 
under the provisions of the 4th section of the act of 1886: 
See Rev. Stat., ch. 58. In the County Court issues were or- 
dered to be made up to try the facts involved in the ease, and 
which were in contest between the parties. From this order 
the defendant appealed to the Superior Court, where the pre- 
siding Judge, being of opinion that, under the act of 1836, 
there was no necessity for issues, proceeded himself to hear 
and decide the facts alleged on each side. In this there is er- 
ror. His Honor was, no doubt, misled by the use of the word 
summary in the section of the act referred to; supposing it 


rf 
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to mean that the Court should try and decide the facts forth- 
with. In the case of Whetley v. Gaylord, 3 Jones’ Rep. 286, 
the term received a judicial construction, fixing its legal mean- 
ing. The proceedings in that case were upon a motion for 
judgment upon a bond to keep within the prison bounds. 
The defendant insisted that the case should go to the jury; of 
which opinion was the Court; the plaintiff contending, that 
as the judgment was a summary one, the Court should try 
the facts. The plaintiff appealed to this Court, and the judg- 
ment was affirmed. In the opinion, the Court say, ‘the 
words of the act are satisfied by supposing the intention to be 
to avoid the delay incident to the proceedings in an ordinary 
action, by dispensing with formal process and pleadings, and 
having a summary trial upon the fact about which the parties 
differ.” 

This is an authoritative decision as to the meaning of the 
words summary judgment, as used in the act under which the 
proceedings were had. In another part of the opinion, in 
speaking of the common law on the subject, and the altera- 
tions produced by the act, it is said, “We can see nothing 
in the act indicating it to be the intention of the Legislature 
to make so radical a change in the law as to take from the 
parties the right to have the issues tried by ajury.” 

The facts in this case ought to have been submitted to a jury. 

It is, however, said that the issues ought to have been made 
up in the County Court, and could not be made up in the 
Superior Court. In this position we do not concur. An ap- 
peal from the County to the Superior Court takes up the 
whole case, and it is to be tried there de novo. And such is 
the case where an interlocutory order disposes of the case. 
Otherwise, when such is not the case. ussell v. Saunders, 
3 Jones’ Rep. 482; Shopfner v. Fogleman, Busb. 280; John- 
son v. Sikes, (ante 70). So many cases decide this princi- 
ple that it is not an open question. For this error the judg- 
ment is reversed, and this opinion is to be certified to Samp- 
son Superior Court. 


Per Curiam. Judgment reversed. 
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GEORGE W. PARSONS vs. WILLOUGHBY McBRIDE. 


Every Court has the power to amend its own records, so as to make them 
conformable to the truth. 


Motion to amend a record, heard before Barney, J., at the 
Fall Term, 1856, of Currituck Superior Court. 


The motion was first made in the County Court of Curri- 
tuck, (on a notice to the defendant,) to supply a lost record. 
It appeared that a petition had been filed in the County Court 
of Currituck for a partition of the lands of Caleb T. Wilson, 
dec’d. ; that an order had been made on said petition for the 
appointment of commissioners, who made a report to August 
term, 1820, of said Court, under their hands and seals, stating 
the partition and appropriation among the heirs of the said 
Caleb, of his real estate; and that the said report and appro- 
priation had been lost from among the records of the said 
Court. A copy of this paper was produced and proved to the 
satisfaction of the Court, whereupon, the Court allowed the 
amendment asked, to wit, that the copy produced be filed in 
the cause as a part of the proceedings thereof; and that the 
order of confirmation be also amended, so ag to read, “ Re- 
port made and confirmed, and ordered to be certified, enroll- 
ed and registered, and that the same be so endorsed on the 
amended record ;” from which order the defendant appealed 
to the Superior Court. 

In the Superior Court the motion to amend was allowed, 
and the defendant appealed to this Court. 

It was urged by the defendant’s counsel here, that it did — 
not appear that the plaintiff had any interest in the ques- 
tion, and, therefore, had no right to make the motion to 
amend. 


Smith and Pool, for plaintiff. 
Heath, for defendant. 


Nasu, C. J. So many decisions have been made by this 
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Court affirming the power of every Court to amend its own 
records, so as to make them conformable to the truth, that 
we had hoped that the question was at rest. The more recent 
cases are the following: Clayton v. Liwerman, 7 Ire. Rep. 92, 
made in 1846; Bradhurst v. Pearson, 10 Ire. Rep. 55, made 
in 1849. In this case it is said, “It has been repeatedly de- 
cided that every Court has the power to amend its own re- 
cords, so as to make them speak the truth, and that we have 
no right to interfere with the use of their discretionary power.” 
Green v. Oole, 18 Ire. Rep. 425, in 1852; freeman v. Moses, 
Bus. Rep. 287, in 1858. An exception to the general rule 
is established by the latter, which is, where the amendment 
is denied upon the ground that the Court has not power to 
grant it; there, if the power to act is possessed, and the refus- 
al to ace ig upon that ground, it is error in 2% and this Court 
will interfere. 

It was objected that the plaintiff had no interest in the mat- 
ter. This is unimportant. 


It was brought to the notice of the Court that one of its re- 
cords, or an important part of it, was lost. The Court has 
the power, ev mero motu, upon being satisfied of the fact, to 
allow the copy to be filed. County Court v. Bessell, 2 Jones’ 
Rep. 387. 


Per Curiam. Judgment affirmed. 


STATE vs. WILLIAM PRIVETT. 


Where the agent of one indicted for trading with a slave, swore that he had 
general instruction from his principal not to traffic with slaves without a 
written permit, it was Held, that although this, if true, threw the onus up- 
on the State of further proof of defendant’s guilt, yet it was not error in 
the Judge to leave the enquiries to the jury whether these instructions had 
been abrogated, and whether the defendant had specially approved of the 
act. 
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typictment for unlawfully trading with a slave, tried before 
Manty, J., at the Spring Term, 1856, of Wayne Superior 
Court. 

Upon the trial below, it was proved that a clerk of the de- 
fendant had furnished the spirits to the slave in the absence 
of the defendant. 

The clerk was sworn for the defendant, and stated that he 
had instructions from the defendant not to sell at any time to 
a slave without a written order. 

In the argument of the case below, it was contended, on 
behalf of the State, that such general instructions as those 
testified to by the defendant’s clerk, were not sufficient to re- 
but the presumption of approval by the principal raised by 
the statute. 

On the other hand, it was contended by the defendant’s 
counsel, that such instructions would rebut the presumption 
and throw upon the State the burthen of showing that the 
sale in question was an exception to these general instructions, 
and was specially approved by the defendant. 

In reference to this contested point, his Honor instructed 
the jury “that general instructions would do, if unreversed 
and unexceptionable in their nature; that such instructions 
might be abrogated expressly, or by a course of practice to 
the contrary, or by a special approval; but that, unless there 
were some such reversal, the instruction sworn to by the wit- 
ness would exempt the defendant from responsibility.” De- 
fendant excepted to the charge. 

The credibility of the witness proving the instructions was 
left to the jury. 

There was a verdict of guilty. Judgment and appeal by 
the defendant. 


Bailey, (Attorney General,) for the State. 
Wm. A. Wright, for defendant. 


Nasu, C. J. The defendant has, we think, no cause to 
complain of his Honor’s charge. It was as favorable to him 
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the 90th section of the 34th chapter of the Revised Code, for 
selling spirituous liquor to a slave without a written permis- 
sion from his owner, or some person having authority to give 
it. The trading is not denied; but the defense is, that the 
liquor was sold by the clerk of the defendant contrary to his 
orders. The clerk swore that he had instructions from the 
defendant not to sell, at any time, to a slave without a writ- 
ten order. By the 90th section of the act referred to, it is en- 
acted that “ Every species of unlawful trading with a slave, 
which is forbidden by this chapter, shall, when done by the 
agent or manager of another in the course of the business in 
which he is employed, be deemed to have been done by the 
consent and command of his principal or employer, unless the 
contrary shall be proved,” &e. His Honor, the presiding 
Judge, directed the jury that the general instructions alleged 
to have been given by the defendant to his agent, the clerk, 
would be sufficient to rebut the presumption raised by the 
act if unreversed and unexceptionable in their nature; 
that such instructions might be abrogated expressly, or by a 
course of practice to the contrary, or by a special approval ; 
but unless there was some such reversal, the instructions 
sworn to by the witness, would exempt the defendant from 
personal responsibility, and left the credibility of the witness 
to the jury. This was equivalent to saying to them—if you 
believe the witness, the defendant is, in law, not guilty. We 
repeat, we do not perceive the ground upon which the de- 
fendant can complain. In the argument below, the State con- 
tended that these general instructions would not rebut the 
presumption raised by the law; on the contrary, the defen- 
dant contended that the evidence of the clerk rebutted that 
presumption, and threw upon the State the onus of show- 
ing that they were ever abrogated by the defendant. It 
will be perceived that the defense rested upon the testimony 
of the clerk, and the jury have, by their verdict, said that 
they did not believe him, and, therefore, the defense was not, 
in the language of the act, proved; that is, the jury did not 
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believe the general instructions had been given, or if given, 
they were not in good faith. 


_ The charge adopts the view taken by the defence—that the 
burden lay upon the State to prove that the general instruc- 
tions had been abrogated by the defendant, in one of the modes 
specified; the last of which was a special approval. Itis a 
rule of evidence, that where testimony to prove a particular 
fact is peculiarly within the possession or power of one of the 
parties, and is withheld from the jury, the presumption is, 
that if produced, it would operate against the party withhold- 
ing it. This rule is sustained by the plainest principle of 
right reason. No one will hold back testimony important to 
his interest. In this case, the confidential relation in which 
the defendant and his clerk stood towards each other—the 
many hours in which there was no earthly eye to see them— 
no ear to hear them, precludes the State from producing any 
direct and positive proof of a subsequent approval of the act 
of selling the spirits to the slave. Not so with the defendant. 
Here was his clerk, his agent, the only person who could re- 
but by his testimony, the effect of the general order. Why 
was not he interrogated as to the fact of defendant’s subse- 
quent disapproval of the act, or the subsequent abrogation of 
the order? Again, what became of the price for which the 
spirits were sold? ‘The clerk was selling the property of the 
defendant, in the course of the business for which he was em- 
ployed. Is it not reasonable, in the absence of all proof to 
the contrary, to suppose that it went into the funds of the de- 
fendant? But it was in the power of the defendant, without 
relying on his faithless agent, to prove that he did disapprove 
of the act of selling to the slave in the manner stated, either 
by returning the price of the spirits to his master, or by dis- 
charging his clerk. Neitherof which wasdone by him. The 
jury, therefore, even if they beleved the witness as to the 
general orders, were well justified in further believing that 
they were subsequently abrogated, or the act of selling sub- 
sequently approved by the defendant, by his appropriating to 
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his own use the price of the spirits. 3 vol. Stephens’ N. P., 
2340; Patton v. Brittain, 10 Ire. Rep. 8. 


As to the effect of general instructions in such a case as 
this, itis not necessary for us to give an opinion. But we 
can say, that if they are to have the effect given to them by 
the charge in this case, and in the argument of the defendant’s 
counsel, the act under which this prosecution is had, will be 
very easily evaded. 


Per Curtam, Judgment affirmed. 


LAWS & PALMER vs. W, H. THOMPSON, EX’R. 


The claim which a purchaser at sheriff’s sale has against the defendant in an 
execution, on account of a defective title, is but a simple contract debt, and 
an executor who pays such a claim in preference to a judgment creditor, 
is guilty of a devastavit. 

A purchaser at sheriff’s sale, who gets a defective title, has no right to take 
the place of the creditor by substitution, and thus bring to his aid the dig- 
nity of such creditor’s debt. 

Equity never interferes against creditors. 


Apprat from the County Court, tried before Person, Judge, 
at the Fall Term, 1856, of Orange Superior Court. 

The plaintiffs were judgment creditors of Porter Thomp- 
son, and after his death, sued out a warrant upon their judg- 
ment against the defendant, his executor, and obtained judg- 
ment for their debt; but the defendant suggesting a want of 
assets on the trial before the magistrate, the case was sent to 
the County Court to try that question. ‘She issue was sub- 
mitted to a jury in the County Court, who gave a verdict for 
the plaintiffs, from which the defendant appealed to the Su- 
perior Court. 

In the Superior Court it was referred to the clerk to state an 
account of the defendant’s administration, which he did, and 
on the coming in of his report, various exceptions were filed 
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by the plaintiffs’ counsel, all of which were overruled, ex- 
cept the fifth, which was founded on the following facts: 
The defendant produced to the commissioner, as vouchers, two 
judgments, in favor of A. Borland, amounting to $125,90. 
The plaintiffs excepted, and proved that the sheriff had paid 
the money on these judgments into Court; also, that a sur- 
plus of $149,21, arose on the sale of certain property, which 
the sheriff paid into the hands of the defendant as executor, 
and both the payment to Borland, and this sum of $149,21, 
are sought to be charged against the defendant. Borland’s 
executions, on these judgments, had been levied on a tract of 
Jand, as the property of Porter Thompson, which was sold to. 
one Latimer, under a venditiont exponas based on these levies, 
and brought $290; of this money, the sheriff paid $125,90 
into Court, which the clerk paid to Borland, and the remain- 
der, to wit, $149,291, he paid to the defendant. Subsequent- 
ly, it was discovered that Porter Thompson had no title to the 
land sold by the sheriff, and Latimer demanded that his mo- 
ney should be refunded by the defendant as executor, which, 
under advice of counsel, he did, to wit, the $290, paid by 
Latimer to the sheriff. Whereupon, the defendant insists, 
that, as he was liable, in law, to Latimer, and could have been 
compelled to pay back to him the money he had paid for this 
defective title, he might do so without suit ; that what he did, 
amounted to a rescission of the sale, and therefore, in law, the 
Borland debt was paid by him. 

The plaintiffs contended, that Latimer’s claim for his money 
was only a simple contract debt, and that as their’s was of a 
higher dignity, it had the preference over Latimer’s ; of which 
opinion was his Honor, who sustained the exception, and 
the defendant appealed. 


Bailey and Lowle, for plaintifis. 
Graham, tor défendant. 


Pearson, J. Prior to the Act of 1807, Rev. Code, ch. 45, 
sec. 27, a purchaser at execution sale, had no remedy, either 
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in Law or Equity, if he lost the property by reason of a de- 

fect in the title of the defendantin the execution. The officer 
sold only the interest of the debtor, and the purchaser bid for 
it at his own risk. There was no wera) expressed or 1m- 
plied. 

The Act referred to, gives the purchaser a remedy by an 
action on the case against the defendant in the execution, in 
which he may recover the amount of the purchase money 
with interest. There isnothing, however, in the statute which 
puts this ‘“ chose in action” above the dignity of a simple con- 
‘tract debt. | 

We consequently concur in opinion with his Honor in the 
Court below, that, as against these plaintiffs, the defendant 
was chargeable with the sum of $149,21, being the excess of 
the purchase money, after deducting the ‘aiiount of the execn- 
tions under which the sale was made, which sum was paid 
to him by the sheriff, and that the judgments in favor of Bor- 
land, which had been paid off by the proceeds of the sale, 
were not vouchers for the defendant. 

In respect to the $149,21, that amount was received by the 
defendant as executor, for, and on account of, the estate of his 
testator, and, except by fore of the statute above referred to, 
the purchaser could not compel him to repay it; so its repay- 
ment was an attempt on the part of the defendant to give the 
purchaser a preference over creditors of a higher dignity, and 
amounted to a devastaved. 

In respect to the judgments in favor of Borland, they were 
satisfied, and extinguished by the money made at the execu- 
tion sale, notwithstanding the defect in the title of the pro- 
perty sold (/Zaleombe v. Loudermith, 3 Jones’ Rep. 491) and 
being thus satisfied, could not afterwards be made use of by 
the defendant, although he had refunded the money to the 
purchaser. 

It was said, in the argument, that under the doctrine of 
substitution, the purchaser might have taken the place of the 
judgment creditor, and compelled the defendant to pay the 
amount, and the defendant was at liberty to do, without suit, 
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what he could have been compelled to do. This is an appli- 
cation of the doctrine of substitution which is not sustained | 
by any authority. Scott v. Dunn, 1 Dev. and Bat. Eq. 425, 
does not support it. There the land was liable for the debt, - 
and the heir took back the land; it was held that the pur- 
chaser ought to be substituted in place of the creditor, so as 
to have a lien on the land in the hands of the heir; because, 
by paying the creditor, he had relieved the land to that 
amount. So there is no analogy. 

The reason of the thing does not bring a pur chaser at sher- 
iff’s sale within the principle of substitution. There is no 
kind of privity between him and the creditor. He buys the 
interest of the debtor, in the property sold, without warran- 
ty, at his own risk, and for his own gain. If the title is good, 
well; if itis not good, what is there to entitle him to take 
the place of the creditor? But suppose, as between him and 
the debtor in the execution, or his personal representative, 
the doctrine of substitution did apply, (if it does, it is singu- 
lar that some case prior to 1807 cannot be found,) the aid of 
that doctrine is here invoked against creditors. It is well 
settled that Equity never interferes against creditors.; for in- 
stance, if a surety on a bond pays the amount, although Equi- 
ty will substitute him to the ereditor, so as to give him the 
benefit of all securities, it will not put him in the situation of 
a specialty creditor, so as, by substitution, to enable him to 
divide the fund with specialty creditors; becanse, that would 
be interfering against creditors. Here the attempt is to give 
the simple contract creditor priority over judgment creditors. 


Per Curiam. Decree below affirmed. 


THE STATE vs. HARLOW DIBBLE e ai. 


The Legislature having by various Acts declared the Neuse river, between 
certain points, a navigable stream, it is a nuisance to build a bridge across 
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the same between these points, so as to prevent the passage of boats; and. 
such nuisance may be abated by any one. 


There is no authority given by the Legislature to County Courts to build 
bridges over navigable streams, without making draws so as to admit the 
passage of boats and other craft navigating such streams, 


Inpicrment for obstructing a public highway, tried before 
Barey, Judge, at the Spring Term, 1855, of Johnston Supe- 
rior Court. 


The indictment was for removing part of a public bridge 
over Neuse river. 


It appeared on the trial, that there was a public road lead- 
ing from Smithfield to Wellon’s cross roads, passing across the 
river Neuse a few miles below Smithfield; that at the place of 
crossing, the County Court of Johnston had erected a public 
bridge, which constituted a part of such highway, and was 
free to all the citizens of the State to pass, &e., and had been 
kept up by said County Court, and so used by the citizens for 
years ; that the river Neuse is navigable for flat boats and 
small steam-boats, toa point above Smithfield, for about eight 
months in the year; that the defendants were the owners of 
a steam-boat running, as the state of the water would permit, 
between the town of Newbern, a port on the said river, and 
the town of Smithfield ; that on the day nained in the bill of 
indictment, defendants’ boat, loaded with goods, to be deliv- 
ered at Smithfield, reached the said bridge, and finding 
that it could not pass further up the stream, without remov- 
ing a part of the bridge, the defendants did remove a part 
thereof, and it remained in that condition for several days, 
during which time, no persons could pass along the said high- 
way, over the said bridge; that the bridge had a draw in it, 
but it required a greater force to raise it, than the crew of the 
boat afforded, and there were no hands provided by the Coun- 
ty Court to raise the draw when necessary; that this draw 
was in such condition as to make it dangerous to raise it at all. 

Upon these facts, his Honor instructed the jury, that the 
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defendants were, in law, guilty of the nuisance with which 
they were charged. The defendants excepted. 
Verdict for the State. Judgment and appeal. 


Bryan, with whom was Bailey, (Attorney General) for the 
plaintiff, argued as follows: 


The Legislature of the State, prima facie, has the power of 
a sovereign, and among the acknowledged and most useful 
powers of sovereignty is that of establishing and construct- 
ing roads and bridges. Withont proper internal communica- 
tions, the prosperity of a State must be greatly retarded. 
2 Gray’s Rep. 823 4 Pick. 460; 18 How. 581. The Legis- 
lature may authorise a bridge, or even a dam, across a navi- 
gable river, unless it conflict with the power of Congress to 
regulate commerce, &c. Wilson v. blackbird Creek Co., 
2 Peters (Supm. Court U.S.) 245, 

Here there is no act of Congress which has any application 
to this case. The Neuse is an internal stream; it is not a 
highway between the ports of different States, nor between 
ports of the same State. If Smithfield were a port establish- 
ed by act of Congress, then the erection of this bridge would 
impede commerce, and would conflict with the powers of Con- 
gress, by which the commerce between the port of Newbern 
and that of Smithfield would be legalised and protected. 

The authority of Congress, if applicable to this river, has 
never yet been exercised 5 it still lies dormant, and, until ex- 
ercised, the sovereign power of the State is not excluded. 
Pennsylvania v. Wheeling Bridge Company, 13 How. 581; 
18 How. 430-2. 

The County Court acts in regard to the erection of bridges, 
as the agent of the Legislature, exercising a delegated power, 
and not as the grantee of a franchise, and, therefore, the con- 
struction should be liberal in favor of its acts. It is not the 
case of a contract between the State and the County Court, 
in which case a strict construction would obtain as in the case 
of Charles River Bridge Company, 11 Peters’ Supm. Court U.S. 
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Reps. The Legislature, therefore, can, at any time, repeal, 
modify or restrict the powers of the County Courts, according 
as the public exigencies may require. This power they have 
subsequently exercised by requiring draws to be made in the 
bridges where necessary, Rev. Code, ch. 101, sec. 34. 


Miller, for defendants. 


Barriz, J. The first question which arises on the bill of 
exceptions filed by the defendants, is whether the Neuse 
river was a navigable stream at the place where the alleged 
offence was committed. 

It is now well settled that the rule adopted in England by 
which navigable waters are distinguished from others, to wit, 
the ebb and flow of the tides, is entirely inapplicable to our 
situation, and, therefore, has been abrogated. Wéalson v. 
Forbes, 2 Dev. Rep. 80; Collins v. Benbury, 3 Ire. Rep. 277 ; 
S. C., 5 Ive. Rep. 118; Hagan v. Armstead, 11 Ire. Rep. 438. 
No precise criterion for determining the question in this State 
has, as yet, been established by our Courts. In Wélson v. 
Forbes, Hunprrson, J., said, “ What general rule shall be 
adopted, this case does not require me to determine, were I 
competent toit. But I think it must be admitted that a creek 
or river, such as this appears to be, wide and deep enough for 
sea-vessels to navigate, and without any obstruction to this 
navigation from its mouth to the ocean, and the limit of whose 
waters is not higher, nor as high, as the flowing of the tides 
upon our sea-coasts, is a navigable stream within the general 
rule.” In Collins v. Bendury, asreported in 8rd Ire., Ruri, 
C. J., said, “ Any waters which are sufficient in fact to af- 
ford a common passage for all people in sea-vessels, are to be 
taken as navigable.” Weare not aware that any more pre- 
cise rule has been elsewhere laid down. 

Whether the river Neuse, between the port of Newbern, 
in Craven County, and the town of Smithfield, in Johnston 
County, which is stated to be navigable, for eight months in 
the year, for flat-boats and small steam-boats, comes within the 
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terms of this rule; or whether the rule can be extended by 
analogy to embrace it, we need not enquire. The Legisla- 
ture has the undoubted right to declare it to be a navigable 
stream, and, we think, that has been done, either directly or 
inferentially, by thefollowing acts: First, the act of 1812, (ch. 
849 of the Rev. of 1820,) entitled an act for the opening and 
improving the navigation of Neuse river, created a compa- 
ny for that purpose, and, in the 4th section, gave it power “to 
contract for the opening and improving, or otherwise cause 
to be opened and improved, the navigation of Neuse river, 
from the present head of boat navigation therein below Lock- 
hart’s I*alls, westward to Crabtree Falls,” &¢. Secondly : 
By the 5th sec. of 103rd chapter of the Revised Statutes, tak- 
en from the act of 1823, (ch. 1197 of Taylor’s Rev.) the jus- 
tices of the several County Courts of Johnston, Wayne, Le- 
noir and Craven, were authorised to lay off the inhabitants 
on both sides of the river Neuse, above Spring Garden, into 
convenient districts, with the view of removing “all brush 
and other obstructions to the navigation” of that river. 

Thirdly: The act of 1848, ch. 82, sec. 51, appropriated forty 
thousand dollars “ for the purpose of cleaning out and improv- 
ing the navigation of the river Neuse, between the town of 
Newbern and the town of Smithfield.” 

Fourthly and lastly: The act of 1850, chapter 112, after recit- 
ing the appropriation made in the preceding act of 1848, created 
the company styled the “‘Neuse River Navigation Compa- 
ny, for the more full and complete accomplishment of the 
object of eiecting a more certain navigation of the river 
Neuse, between the town of Newbern, in the County of Cra- 
ven, and Watson’s landing, above Smithfield, in the County 
of Johnston.” 

The Neuse river having been thus recognised as a naviga- 
ble water, the defendants had the right, in common with all 
other citizens, to navigate it with their boats, and, as an inci- 
dent to such right, to remove all obstructions not put there 
by or under the sovereign power. It is admitted that the 
sovereign power in the present case, is the General 
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Assembly. of the State. It would have been the general 
government, had the Congress of the United States pass- 
ed any act relating to the river Neuse in execution of 
the power “to regulate commerce with foreign nations, and 
among the several States.” Con.of U. 8., Art. 1, sec. 8. 
Wilson v. Black Bird Creck Marsh Company, 2 Peters’ 248 ; 
(8 Curtis 105.) 

This raises, upon the record, the second main question in 
the cause—whether the bridge, for the removal of which the 
defendants are indicted, was erected and kept in the condi- 
tion in which the defendants found it, by, or under, the au- 
thority of the General Assembly of the State. | 

In the argument of this question, the counsel for the State 
contendsd, that the Legislature had full power to authorise 
the erection of a bridge over any part of the viver Neuse, 
either by a direct act of legislation, or by conferring the pow- 
er to do so on the County Courts of the respective Counties 
through which the river runs; that, by the 22nd section of 
the 104th chapter of the Revised Statutes, taken from the Act 
of 1784, (ch. 227 of the Rev. of 1820,) the power was confer- 
red upon the County Courts; that the County Court of Johns- 
ton, under the authority thus conferred upon it, did cause the 
bridge in question to be erected, and that, therefore, it was 
not a nuisance which the defendants had a right to abate. 

The counsel further contends, that the 28th section of the 
same chapter of the Revised Statutes, taken from the Act of 
1806, (ch. 706 of the Rev. of 1820,) applies only to toll bridg- 
es erected by owners of ferries, and that the draws which 
such owners are commanded to put in their bridges are not 
required in those erected by the County Courts under the for- 
mer law. From an examination of the provisions of the acts 
referred to, whether in their original state, or as revised in 
the revisal of 1836, we are satisfied that the County Courts 
were not authorised by the 22nd section of the 104th ch. of 
the Revised Statutes, (which is the 5th section of the Act of 
1784,) to build bridges over large and navigable streams. 
It is clear that small streams only were intended by that sec- 
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tion—streams, though small, yet too large to be bridged by 
the overseers and their assistants, and, therefore, requiring 
the aid of the County funds. 

This will be made manifest by a reference to the 4th and 
Tth sections of*the same Act of 1784, which form the 14th 
and 26th sections of the 104th chapter of the Revised Statutes, 
By the last clause of the 4th section it is evidently made the 
duty of the overseers of the public roads to build all ‘ necessa- 
ry bridges through swamps and over small rivers, creeks, or 
streams.’ The 7th section authorises the majority of the jus- 
tices of the County Courts, “through whose Counties run 
large water-courses or creeks, across which, from the rapidity 
of the water and the width of the stream, it may be too bur- 
densome to build bridges and keep them in repair by a tax 
on the inhabitants, if they deem it necessary, to contract with 
builders to build toll-bridges or expensive causeways; for 
each of which each Court is hereby authorised and required, 
to lay the toll on all persons, horses, carriages and cattle, pass- 
ing over the same,” &c. These two sections provided for 
bridges over small and large water-courses, leaving it to the 
5th to declare how and by whom those of an intermediate 
size should be bridged, to wit, by the County Courts, at the 
expense of the several Counties. The act of 1806 applied, no 
doubt, as the counsel for the State contends, to the bridges 
authorised by the Legislature, to be built by the owners of 
ferries, and to none others. As the law stood then, under 
legislative enactments, bridges over small rivers, creeks or 
streams, were to be built by the overseers of the public roads, 
with their assistants; those over rivers, or creeks, too large 
for the means of the overseers and their assistants, were to be 
built by the County Courts of the Counties through which 
they run, at the expense of the Counties; those over wide and 
rapid streams were to be erected as toll-bridges, under the 
order of the County Courts, by contractors, if a majority of 
the justices should deem it necessary; while toll-bridges might 
be built at ferries by the owners thereof. Of these different 
kinds of bridges, the last only were expressly required to have 
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a draw to admit of the passage of vessels through them. In 
the revisal of 1836, the enactments to which we have referred 
were brought together, and, with other provisions, were in- 
corporated into one act, entitled, “An Act concerning the 
public roads, ferries and bridges, in this State,” and forms the 
104th chapter of the Revised Statutes. By this incorporation, 
words and phrases, though generally retaining the sense in 
which they were used in the acts from which they were 
taken, acquire sometimes, necessarily, a diferent mean- 
ing. Thus a clause, which in the old act was, by its 
terms, confined to that, may, when employed in a revised 
statute, be extended, by the use of the same terms, into a 
wider signification. Among the clauses thus extended in 
their application, is the last in 28th section of the revised 
statute above referred to, which comes in under a proviso, 
and is in the following words: “In all such bridges, the pro- 
prietors shall erect a draw, where any water-course is fre- 
quently and commonly used by sea-vessels, or masted boats, 
of considerable burthen.” This proviso was, doubtless, in 
the act of 1806, confined to the owners of ferries, who had 
erected toll-bridges instead thereof. By a literal construction, 
it might seem to be confined to them in the revised statute, 
but as there is manifestly the same necessity for draws in the 
toll-bridges to be erected by contractors under the order of 
the County Court, we think it was the intention of the Legis- 
lature that it should embrace both. Itis a fair case for the 
application of the maxim, gua heret wm litera haret in cortice. 
Our opinion, then, is that all toll-bridges over navigable 
streams, whether built by owners of ferries or by contractors 
with the justices of the County Courts, must have proper and 
sufficient draws in them, and that the proprietors must keep 
the draws in good repair, so that they may always answer 
the purposes of their erection whenever the exigencies of nav- 
igation may require it. 

But it is said by the counsel for the State, that the bridge 
now in question was not a toll-bridge at all; that it was built 
as a public bridge, under the authority of the County Court of 
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Johnston, and that, therefore, there was no necessity for it to 
have a draw at all. To this the reply is, that the power of 
the County Courts over the subject of bridges, is a special 
and restricted one. Itis manifestly proper that it should be 
construed as a special authority with regard to bridges across 
navigable water-courses, otherwise the free exercise of the 
paramount rights of navigation might be very materially hin- 
dered and obstructed. From the review which we have made 
of our enactments on the subject, it is apparent that the Coun- 
ty Courts have no authority, given in express terms, to erect, 
or cause to be erected, draws in a public bridge across a naviga- 
ble stream. Their power to do so, is to be inferred from the act 
which authorises them, if they deem it necessary, to have 
toll-bridges built by contractors. If they do not deem it ne- 
cessary to order the building of such bridges by contractors, 
they may do it themselves out of the County revenues; but 
in that case their bridges must, in favor of the right of navi- 
gation, have such draws as are prescribed for other bridges. 
Such seems to have been the opinion entertained by the jus- 
tices of Johnston County Court of the extent of their power, 
when they erected the bridge which has given rise to this con- 
troversy. They had a draw fixed in it, but as they did not 
keep it in repair, the question arises whether it did not there- 
by become a nuisance which the defendants had a right to 
abate. That it did, the case of Renwick v. Morris, 3 Hill’s 
(N. Y.) Rep. 621, is a strong authority. In that case it was 
decided, that where, under an act of the Legislature, giving 
to the defendants and their assigns, the right of erecting and 
maintaining a dam upon navigable waters, the dam was so 
built as to impede the navigation beyond what the act author- 
ised, it became pro tanto a public nuisance, and liable to be 
abated by any person ; and further, that the remedy by abate- 
ment was, in all respects, concurrent with that by indictment. 
The principle is, that any unauthorised obstruction in a navi- 
gable stream, by means of a bridge, or a dam of any kind, is 
a public nuisance which any person may abate, and if it be 
put there under the authority of the sovereign, it will be pro- 
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tected only so far, and so long, as it is confined within the 
limits of the authority. An analogous principle was laid 
down by this Court in the case of Jleares v. The Commission- 
ers of Wilmington, 9 Ire. Rep. 81, to wit, that a public or 
municipal corporation is liable for doing a work, which the 
law authorised to be done, if done in an unlawful and unskil- 
ful manner, so that an individual is injured thereby. 

In the case which we have under consideration, if the bridge 
had been a toll-bridge, built by the owner of a ferry, under 
authority vested in him by law, or by a contractor, under the 
authority of the County Court, it would undoubtedly have be- 
come a nuisance, liable to abatement as soon as the draw had, 
from decay or want of repair, failed to answer its purpose. 
The special authority to build the bridge with a draw, and to 
keep the same in good order, would not have protécted its 
owner longer than the terms of the authority were observed. 
So, a public bridge, built by the justices of the County Court, 
across a navigable water-course, must be subject to the same 
conditions and restrictions. As agents of the Legislature, the 
justices, sitting in Court, could do nothing beyond what their 
principal had authorised. They were not empowered to do 
anything which might impede the free navigation of Neuse 
river, and it followed, as a necessary consequence, that when 
their bridge became an obstruction to navigation, it was a 
nuisance which the defendants, or any other person, had a 
right to abate. See Angel on Tide waters, 115. 

The judgment must be reversed, and a venire de novo 
awarded. 

Per Curiam. Judgment reversed. 


JOHN TURNER, TO THE USE OF MINNICK MILLER, vs, STEPHEN 
A. WHITE. 


A suit was brought in the County Court and a bail-bond given for an appear- 
ance in that Court; there was an appeal and final judgment in the Supe- 
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rior Court; it was Held that a sci. fa., to charge the bail, could only be 
brought in the Superior Court. | 

In a sci. fa. to subject bail, it is sufficient to set out that there was a judg- 
ment, without stating the form of action in which it was obtained. 

It is sufficient to allege, generally, in a sci. fa. against bail, that he became 
bound, as bail, at the time of the execution of the original writ, and hable 
by virtue of an Act of Assembly. 

An inconsistent recital in a bail-bond as to who was the party plaintiff, may be 
rejected as surplusage where there is enough besides, on the face of the in- 
strument, to show who really was the plaintiff. 

So, where the bail-bond was assigned to A, “the plaintiff therein named,” 
and the bond showed that the plaintiff was B, who sued to the use of A, 
it was Held that B was entitled to the remedy by sci. fa. 


 Sorre FactAs against bail, tried before his Honor, Judge 
Many, at a Special Term (June, 1856,) of Orange Superior 
Court. Pleas—‘ nul tiel record,” “non est factum,” “no as- 
slonment.” 


The sci. fa. was brought in the Superior Court of Orange, 
and is substantially as follows: “ Whereas, John Turner, to 
the use of Minnick Miller, lately in our Superior Court of 
law, held, &c., by the judgment of the said Court, recovered 
against John A. Butler, a certain debt of $170, with interest, 
&e., and Stephen A. White, at the time of the execution of 
the original writ, in the above cause, became special bail, in 
the said suit, for the said John A. Butler, and lable, by vir- 
tue of an act of the General Assembly, to abide and perform 
the judgment of our said Court, or surrender the said princi- 
pal into custody, in case he fail to do so in discharge of his 
said bail, which, hitherto in all things, both principal and 
bail have failed to do, as we have been informed ; we, there- 
fore, command you, that you make known to the said Stephen 
A. White, that he be, and appear, &c., to show cause, if he 
has any thing to say, why the said John Turner, to the use of 
Minnick Miller, ought not to have execution against him for 
the debt, damages and costs, &c.” 

The original suit, which was in the name of John Turner to 
the use of Minnick Miller against John A. Butler, was begun 
in the County Court of Orange and brought up by appeal; 
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and the judgment finally taken in the Superior Court. 

The condition of the bail-bond, taken in the case, is as fol- 
lows: “If the above-bounden, John A. Butler, who has been 
arrested by the said R. M. J., sheriff, as aforesaid, upon a 
writ returnable to the County Court of Orange, at the suit of 
Minnich Miller, does well and truly make his appearance at 
the next Couity Court, to be holden, &c., then and there to 
answer to the said John Turner to the use of Minnick Miller, 
to a plea tuat he render unto him the sum of $170, which he 
owes, and from him detains, to his damage $50, and then and 
there to stand to, and abide by, the judgment of the said 
Court, and not depart the said Court without leave, and the 
said Stephen A. White, the security of the said John A. But- 
ler, well and truly discharge himself, as special bail, of the 
said John A. Butler, in the said Court, then the above obli- 
gation to be void, otherwise to remain in full force and effect.” 

To which is the following assignment: “J, Richard M. 
Jones, sheriff of the county of Orange, do hereby assign over 
the above obligation and condition to Minnick Miller, the 
plaintiff therein named, his executors and administrators, to 
sue for, and recover, agreeably to an act of Assembly, in such 
case made and provided. Given under my hand and seal, &c.” 

The defendant offered the following objections to the plain- 
tiff’s right to recover. 

1. That the sez. fa. ought to have issued from the County 
Court, and not from the Superior Court. 

2. The sez. fa. does not set out the form of the original ac- 
tion, nor does itshow how the defendant became bound as bail. 

3. The condition of the bond, offered in evidence, recites 
that Minnick Miller is the plaintiff in the suit. 

4, That the condition of the bond is repugnant and void. 

5. That the assignment of the condition of the bond is to 
Minnick Miller, and not to John Turner. 

His Honor decided all these points in favor of the plaintiff, 
except the last, and as to that he permitted the sheriff of Or- 
ange, on motion of plaintiff, and on payment of all costs of 
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suit up to that time, to come in and amend his assignment. 
Yor all which, the defendant excepted. 

The issues were found for the plaintiff. Judgment and 
appeal. 


Bailey and Turner, for plaintiff. 
Norwood, for the defendant. 


Pearson, J. 1. The sci. fa. is based upon the judgment, 
and properly issued from the Superior Court, where final 
judgment wasrendered. The judgment in the County Court 
was vacated by the appeal, and there was no record in that 
Court upon which to issue a sci. fa. 

2. In this proceeding the form of the original action is im- 
material. That matter is concluded by the judgment, and 
nothing behind it is open for enquiry. So, it is sufficient for 
the sci. fa. to set out the fact of there being a judgment, and the 
fact, that the defendant became bound, as bail, at the time of the 
execution of the original writ, and lable, by virtue of an 
act of the General Assembly, &c. This puts it in the power 
of the defendant to deny the existence of the judgment by 
the plea of “nul tiel record,” and to deny his lability, as 
bail, by the plea of “non est factum.” There can be no 
necessity for incumbering the record by a more detailed state- 
ment of the manner in which the defendant became liable as 
special bail; for there is only one way in which it could be 
done by virtue of the statute; that is, by the execution of a 
bond in double the sum for which the party was arrested ; 
and we can see no objection to this general averment of the 
fact of the defendant’s liability, as special bail, by force of the 
statute. In Veal v. Hussey, 3 Jones’ Rep. 70, and Malpass 
v. Fennell, Ibid. 79, it is held, that in a sci. fa. to charge a 
sheriff, as special bail, it is sufficient to aver that he arrested 
the defendant and failed to take bail, whereby, &c. 

3and4. The recital that Butler had been arrested, upon 
a writ, at the suit of Minnick Miller, is inconsistent with the 
wording of the condition, ‘‘ does well and truly make his ap- 
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pearance, &c., then and there to answer the sacd John Tur- 
ner to the use of Minnick Miller, of a plea, &c.” But this 
recital may be rejected as surplusage under the maxims “ ué 
ves magis valeat quam pereat,” and “utile per inutdle non 
vitiatur,” aud enough will remain to identify the writ, under 
which Butler was arrested, as a writ in the name of John 
Turner to the use of Minnick Miller. See the cases of J/iller 
v. Cherry (in Equity) and State v. Harvell, (ante 55,) decided 
at this term, where the distinction between averments in 
pleading and matter set out in deeds, bonds, &c., is discussed, 
and it is held that, in regard to the latter, a want of corres- 
pondence, where there are several descriptions, is not fatal, 
provided the identity of the subject can be fixed by such 
parts of the description as do correspond. — 

5. The same principle applies to the assignment, and re- 
lieves it from objection, by striking out “ Minnick Miller” as 
surplusage. So that it will read, “hereby assign the above 
obligation and condition to the plaintiff’ therein named, his 
executors, &c., to sue for and recover, agreeably to the act 
of Assembly in such case,” &c. The assignment, in these 
general terms, is sufficient. There is an apparent mistake by 
attempting too much particularity, for Minnick Miller is not 
“the plaintiff therein named,” and this part of the description 
does not correspond, and it isto be rejected by the bene- 
ticent rules of construction above referred to, as enough ap- 
pears without it. This inconsistency was obviously produced 
by a confusion of ideas, caused by the fact, that as Minnick 
Miller was the party beneficially interested, it was difficult to 
divest the mind of the impression, that he was the plaintiff, 
instead of John Turner, in whose name the action was brought 
for lis use. 

From this view of the case, it is seen that the assignment 
was sufficient without the amendment, which was allowed in 
the Court below, and itis unnecessary to consider the several 
points made in regard to it. There is no error. 


Per CvurIAM. Judgment affirmed. 


DECEMBER TERM, 1836. 121 


Kimel v. Kimel. 


JACOB KIMEL vs. ANDREW KIMEL et. al. 


In an enquiry of damages arising from the ponding of water upon land, the 
plaintiff has a right to have the question submitted to the jury, whether the 
overflowing complained of was, during the time alleged, injurious; and 
any former benefits the land may have received from such overflowing, had 

nothing to do with the question. 


Perrrion for damages for ponding water upon plaintiff’s 
land, tried before Person, J., at the Fall Term, 1856, of Da- 
vidson Superior Court. 

The defendants were the owners of a mill, on Muddy Creek, 
and the plaintiff owned a tract of land on the same stream, a 
short distance above the mill. 

The mill was built in 1848, and one Fisher then owned the 
land alleged to be injured, who, about the first of the year, 
1853, sold it to the plaintiff. At the time of this sale, and 
during the year 1853, it was proved that acertain bottom be- 
longing to the land was injured by the water of the defen- 
dants’ mill-pond, and rendered thereby less productive than it 
would have been if the dam had been taken away. 

For the defendants it was proved, that, in the year 1843, 
when the dam in question was erected, this bottom had sever- 
al ponds on it of considerable size, which always held water, 
and that its general surface had been much lower than it was 
in 1853; that between the building of the mill, in 1843, and 
the date of the plaintiff’s purchase, these ponds had been fill- 
ed up, and the surface of this bottom elevated by the stagna- 
tion of the water of a small creek which formerly had run 
through it with a swift current; but By the backing of the 
jvater, and the frequent overflowing of this creek and of the 
‘nill-pond, an accumulation of’ sediment had taken place, and 
nad thus raised the surface considerably higher and had filled 
np the ponds, and that this land, which had been worth from 
jive to ten dollars per acre had been increased in value to 
{rom thirty to forty dollars per acre. 

The plaintiff ’s counsel requested his Honor to instruct the 
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jury that, taking it for granted that the erection of the mill- 
dam had benefitted the land before the plaintiff! became the 
owner of it, yet, that he had aright to the full enjoyment as _ 
it was when he bought it; and if the jury should believe that 
it was less valuable or productive as it was, than it would be 
if the dam was removed, the plaintiff would be entitled to 
damages. The Court refused to give such instructions, and 
the plaintiff excepted. 

Verdict and judgment for defendants, and appeal by the 
plaintiff. 


Miller, Morchead and Gorreill, for plaintiff. 


No counsel for defendants. 


Barrir, J. At common law, the injury caused by the erec- 
tion of a dam across a running stream, and ponding the wa- 
ter back upon the land of a proprietor above, was redressed 
by an action on the case. Ifthe dam were continued, the ac- 
tion might be brought from time to time, until the defendants 
were compelled, by multiplication of the damages and costs, 
to remove the nuisance. It is certain that any incidental ad- 
vantages that might accrue to the land overflowed from the 
continuance of the dam, would not defeat the action, however 
they might lessen the damages. If one person should, against 
the will of another, cart manure upon his field, the latter 
could recover damages for the trespass, although the field 
might be benefitted by the manure, and he might recover, at 
least, nominal damages from year to year, should the trespass 
be repeated, although the land might be made rich by the 
operation. The Act of1809, embraced in the Revised Statutes, 
ch. 74, sec. 9, et seg., (Rev. Code, ch. 71, sec. 8, e¢ seg.,) which 
was passed in favor of mill owners, altered the remedy so far 
as the mode of proceeding to recover the damages and costs was 
concerned, but did not aftect the principle of the right of ac- 
tion except in one particular: in the 15th section of the act, as 
contained in the Revised Statutes, (sec. 14, Rev. Code,) it is 
declared “that if the verdict of the jury be that the pe- 
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titioner has sustained no damage, then he shall pay the 
costs of the petition, &c.” At common law he would have 
been entitled toa penny, at least, for it is assumed that the 
water was thrown upon his land by the dam of the defen- 
dants. 

In the present case the instruction prayed on behalf of the 
petitioner, and refused by the Court, was founded upon the 
supposition that the defendants’ dam was then doing some in- 
jury to his (petitioner’s) land, as the water was ponded back 
upon it. We think thaf he had the right to have the ques- 
tion, whether, in fact, the land was then injured or not, pass- 
ed upon by the jury. The inquiry whether his land had pre- 
viously been improved in value by a nuisance, to the contin- 
uance of which neither he nor his vendor had ever assented, 
had nothing to do with his right of action at that time. The 
jury might, indeed, have found that he had not sustained any 
damage during the period to which his suit referred, and in 
that case he would have had to pay the costs of his petition ; 
but he had the right to have the opinion of the jury upon that 
question, and we think his Honor erred in depriving him of 
it. 

The judgment is reversed and a venere de novo awarded. 


Perr Curtam. Judgment reversed. 


JEHU BROWN vs, ALLEN BROWN. 


A provision in a bond to submit to certain arbitrators “ the division and set- 
tlement of our father’s estate,” necessarily involves the inquiry, what con- 
stitutes that estate. An award, therefore, that a certain slave, claimed by 
the executor in his own right, should. be sold, and the money distributed. 
among all the parties to the submission, was within the scope of the sub- 
mission, and was obligatory on the executor. 

Parol evidence is not only admissible, but necessary to show what matters 
were acted on by the arbitrators, 
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THis was an ACTION of CovENANT, tried before Manty, J., at 
a Special Term (June, 1856,) of Orange Superior Court. 

The instrument declared on is asfollows: ‘“ Know all men 
by these presents, that we, John Brown, Wm. Brown, Allen 
Brown, Jehu Brown and Matthew Brown, are held and firm- 
ly bound, each to the other, in the sum of four thousand dol- 
lars,” &c., (dated August, 1841.) 

“The condition of the above obligation is such that, where- 
as, we have this day submitted to the arbitration and award 
of Catlett Campbell, Thomas Clancy and Stephen Moore, 
mutually chosen by us, the division and the settlement of the 
estate of William Brown, dec’d., our father, now in the hands 
ef Allen Brown, executor, &¢., between and amongst us, his 
legatees and heirs at law. Now if the said John Brown, Wil- 
liam Brown, Allen Brown, Jehu Brown and Matthew Brown, 
shall stand to, and abide by, the division of, and settlement 
of, said estate amongst us, according to award made by said 
Catlett Campbell, Thomas Clancy and Stephen Moore, then 
the above obligation to be void, else, to remain in full force 
and virtue.” Signed and sealed by the parties above named. 

The arbitrators, on the 80th day of August, 1841, declared 
their award, which is as follows: 

‘‘ Whereas, controversies have arisen between Allen Brown, 
executor of William Brown, dec’d., and his brothers, Mat- 
thew Brown, William Brown, Jehu Brown and John Brown, 
touching the settlement of the estate of their father, Wiliam 
Brown, dec’d.; and whereas, for putting an end to all such 
controversies, they, the aforesaid Allen Brown, John Brown, 
Matthew Brown, William Brown, jr., and Jehu Brown, by 
their bond, bearing date 20th August, 1841, are reciprocally 
bound, each to the other, in the penal sum of four thousand 
dollars, to stand to, abide by, and to perform such award and 
final determination, as the undersigned, Catlett Campbell, 
Thomas Clancy and Stephen Moore, arbitrators indifferently 
chosen by the parties, shall-make in, and concerning, the 
premises. Now, therefore, know all men, that we, the said 
arbitrators, whoge names are hereunto subscribed, and our 
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seals affixed, having taken upon ourselves the burthen of the 
said award, and having fully considered the proofs and alle- 
gations of both the said parties, and that there may be a final 
determination of all the said matters of controversy, do award 
and order that the said Allen Brown, executor, &c., pay to 
Matthew Brown, William Brown, John Brown and Jehu 
Brown, each, the sum of $244,47, with interest from the Ist 
day of January, 1841, and payable from and after the Ist day 
of January, 1842. 

‘We further award and direct that, at the death of Miss 
Polly Brison, a certain negro, by the name of Stephen, to be 
sold to the highest bidder for cash, and the proceeds of such 
sale to be equally divided among the five brothers, legatees 
of the said William Brown, dec’d., or their representatives,” 
&c. Signed and sealed by the arbitrators. 

The breach alleged was, that Polly Brison was dead, and 
that the defendant, Allen Brown, had refused to sell the slave, 
Stephen, as the award required him to do, and to pay the 
plaintiff his fifth part of the proceeds of the sale. 

It was admitted that the defendant had performed the rest 
of the award, by paying to each of the other parties the sum 
of $244,47 awarded to them. 

But the defendant contended that the slave, Stephen, had 
been conveyed by Wm. Brown, in his life-time, to Polly Bri- 
son, and by her to the defendant ; and that, therefore, he con- 
stituted no part of the estate of Wm. Brown, dec’d., and was 
not embraced within the terms of the submission bond, and 
he produced a bill of sale from his father to the said Polly 
Brison, and another from the said Polly to him, the defen- 
dant, duly attested, &c., dated in 1839. 

The deposition of Stephen Moore, the only survivor of the 
arbitrators, was offered by the plaintiff, and objected to by 
the defendant, but admitted by the Court; for which plain- 
tiff excepted. The part thereof material to the issue, is as 
follows : 

“J did act as such (arbitrator) in the said arbitration with 
Catlett Campbell and Thomas Clancy, and remember the con- 
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troversy in regard to the boy, Stephen, said to have been 
conveyed by William Brown, dec’d., to Miss Polly Brison, 
and by her to Allen Brown. The other brothers, to wit, 
John, &c., (naming them,) alleged that their father, at the 
time he conveyed the boy to Miss Polly Brison, was too weak 
in mind to transact business, and that he did not, at the time, 
intend to convey more than a life-time estate in the said Ste- 
phen, and that they were as much entitled to said boy, at the 
death of Miss Polly Brison, as Allen Brown, to whom it was 
alleged Miss Brison had conveyed him. We examined all 
the evidence brought before us with care and deliberation, 
both as to the dispute in regard to the said boy, as well as to 
all the matters in dispute in the settlement of Allen Brown, 
as executor, of his father’s estate, and made an award on the 
whole.” 

His Honor instructed the jury upon the law in favor of the 
plaintiff. Tor this, defendant excepted. 

Verdict and judgment for the plaintiff. Appeal by defend- 
ant. 


Norwood and Phattips, for plaintiff. 
Graham, for defendant. 


Pearson, J. The object of the reference was to settle the 
estate of Wm. Brown, dec’d., and by a proper construction of 
the bond it extends to all matters and things for, and on ac- 
count of which, the defendant was liable, as executor, and in 
which the parties, who were children of the testator, were 
interested. The negro man, Stephen, had belonged to the 
testator. It was contended on the one side, that he be- 
longed to the testator at the time of his death, and constituted 
a part of his estate, for which the defendant was liable to ac- 
count; on the other, it was contended that he did not belong 
to the testator at the time of his death, but had been trans- 
ferred to one Polly Brison, who had transferred him to the 
defendant. Here was a matter of controversy, the settlement 
of which was necessary in order to settle the estate of the tes: 
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tator, and which constituted, in fact, a part of the settlement 
of the estate. We concur with his Honor in the opinion that 
the arbitrators did not exceed their powers. 

There can be no doubt that the testimony of the witness 
Moore, was competent. Parol evidence is not only admissi- 
ble, but necessary, in order to show what matters the arbitra- 
tors acted on. So, upon a plea of former judgment, how can 
it be told whether the cause of action was the same or not, 
without proof as to the subject of the former trial? There is 
no error. 


Per Curiam. Judgment affirmed. 


Doe on dem. DOCTOR F. MANN vs. WILLIAM H. TAYLOR. 


Where a case has been transmitted to this Court irregularly and improperly, 
and decided under the impression that it was here by the consent of par- 
ties, on its appearing to the Court, at the same term, that it was not so 
brought up by consent, the Court will order the judgment to be vacated 
and the cause stricken from the docket. 


Tis was a motion to vacate ajudgment rendered at this 
term of the Corut, and to strike the case from the docket. 

The cause, which was an AcTION of EJECTMENT, was tried be- 
low, before his Honor, Judge Catpwex1, at the Spring Term, 
1856, of Stanly Superior Court, and resulted in a verdict and 
judgment for the plaintiff, from which the defendant prayed 
an appeal to the Supreme Court, and filed an appeal-bond in 
the office of the clerk of that Court; but no bill of exceptions 
was prepared and tendered to the Judge trying the cause, for 
his signature, and no statement of the case made out by him 
in lieu of such exceptions. 

At the next term of that Court, his Honor, Judge Dicr, 
presiding, came one Daniel Freeman, and made an affidavit, 
stating that the defendant held under him, and that he was 
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the party beneficially interested in the land; stating, also, the 
facts of the trial, verdict, appeal and filing the bond, at Spring 
Terin, 1856, and that the Judge had not filed a statement of 
the case as affiant had expected; that he had applied to the 
defendant’s counsel to make out a statement as nearly 
as he could, of the case tried, which he had done, and 
which he believed to be substantially correct, and which he 
appended to the affidavit, also, setting forth some of the title 
papers under which the lessors of the plaintiff claimed title 
to the premises, to wit, a grant to Arthur Dobbs, and a copy 
of a deed from Stephen Kirk to Thomas J. Shinn. Upon 
consideration of which afiidavit, his Honor ordered this re- 
cord to be made in the case: “In this case, the affidavit be- 
ing offered in open Court by the counsel for the defendant, 
and the counsel for the plaintiff being in Court, and append- 
ed to the said affidavit was a statement of the facts and trial 
of this cause, at March Term, 1856, in this Court, and thereto 
a copy of a deed from Stephen Kirk to Thomas J. Shinn; 
and it being made to appear to the Court that, at March Term, 
1856, after the trial and verdict and judgment in this cause, 
an appeal was prayed by the defendant to the Supreme Court, 
and granted, and an appeal bond, with adequate surety, filed, 
and that no case had been made out and filed for the Supreme 
Court, and no transeript of the record was sent up to the Supreme 
Court, for the want of such case having been made out and 
filed, on motion, it is ordered by the Court, that the statement 
of facts of the case, and trial of the said action of ejectment, 
together with a copy of the grant to Arthur Dobbs, and a 
copy of the deed from Stephen Kirk to Thomas J. Shinn, be 
entered of record, nune pro tune, as of March Term, 1856.” 

At an early day of this term, the cause was taken up and 
argued for the defendant, no counsel appearing for the plain- 
tiff in this Court, and decided upon the statement of facts 
sent up, in favor of the defendant. 

Subsequently in the term, a motion was made to vacate the 
judgment aforesaid, and that the cause should be stricken from 
the docket, and affidavits of the counsel, who appealed for the 
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plaintiff in the Court below, were read, stating that they did not 
give their consent to the order made for bringing up the cause 
nune pro tune, nor to the transmission of the record from the 
Fall Term, instead of the Spring Term, 1856. 


Boyden, for plaintiff. 
Bryan, for defendant. 


Pearson, J. When this ease was decided and the opinion 

filed, the Court acted under the impression that the making 
up and filing “the case” nwne pro tunc, and the transmission 
of the record to this Court from Fall Term, 1856, instead of 
from the Spring Term, 1856, when the trial took place and 
‘the appeal was taken, was all done by consent, for the pur- 
pose of avoiding the difficulty in which the appellant was 
placed, by reason of the fact that the Judge before whom the 
case was tried, and under whose dircction the statement of the 
case ought to have been made out, and by whom the bill of 
exceptions ought to have been signed and sealed, had not 
made out a statement of the case. Upon an affidavit now 
filed that the case was not transmitted to this Court from Fall 
Term, 1856, by consent, a motion was made by the counsel 
of the appellee to vacate the judgment which had been ren- 
dered at this Term, and to strike the case from the docket of 
this Court. The motion is allowed. 

Thereupon, a motion was made by the counsel of the ap- 
pellant for a certeorarz, which motion is also allowed. 

We do not think it proper now to express an opinion upon 
the question, whether any Judge except the Judge who pre- 
sides at the trial, has power to sign and seal a bill of excep- 
tions, or cause to be made up a statement of the case, which 
is alow ed to answer the purpose of the bill of exceptions ; or 
whether the “presiding Judge ” has power to do so, een 
at the Term when the trial takes place. 


Per Curiam, Judgment of this term vacated. 
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JACOB PROPST vs EH. H. ROSEMAN, 


For the executor of an estate to permit a slave bequeathed to a daughter to 
remain with her, at the late mansion of the deceased, for ten years, with- 
out himself ever assuming any control over the slave, is certainly some evi- 
dence of an assent. 

There can be no parol agreement that a slave shall stand asa security for 
money, unless the property is delivered to the pledgee. 


Action of DETINUE, tried before Exxis, Judge, at the Spring 
Term, 1856, of Rowan Superior Court. 

The declaration was for the detention of a female slave, 
named Sarah. The slave in question had been bequeathed to 
Lunda Roseman by her father, who died in the year 1843. 
Within that year the will was duly proved, and James C. 
Roseman, the executor therein named, qualified. At the 
time of the testator’s death, Lunda, who was under age, lived 
at the family mansion with her mother and her brother, John, 
whois since dead. The slave, Sarah, never was taken pos- 
session of by the executor, but was permitted to remain at 
the home plantation, and worked in common with the slaves 
of the mother and brother, John, until the year 1850, when 
the plantation was sold, as the property of Jobn, the brother, 
and bought by the defendant. Lunda had lived from the 
death of her father up to 1850, with her mother and brother 
John, on the said plantation, and afterwards, up to the year 
1854, continued to reside there with the mother and the de- 
fendant. In that year she intermarried with the plaintiff, and 
went with her husband to his residence, taking nothing with 
her. After a short time, during the same year, she went on 
a visit to the house of the defendant, where she took sick and 
died. A demand was made for the slave, which was refused, 
and this suit was brought in August, 1854. 

The defendant set up two grounds of defence, 

1st. That there had been no assent to the legacy on the 
part of the executor. 

2nd. That the wife of the plaintiff had pledged the slave as 
security to the brother for a debt. 
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To establish these positions, the defendant introduced James 
C. Roseman, the executor, who swore that he never had as- 
sented to the legacy, but that the negro had remained on the 
plantation, without any claim, on Lunda’s part, until her death. 
In regard to the second ground of defense, he stated that af- 
ter the death of John, the defendant was unwilling to board 
his sister Lunda, unless she would either pay, or secure her 
board to be paid; furthermore, that the defendant had paid 
two debts for his sister Lunda, amounting in all to about two 
hundred dollars, and it was agreed between the defendant and 
Lunda, that the slave, Sarah, should stand as security for the 
board and this sum of $200. 

The Court instructed the jury as to the second ground of 
defense, that as there was no delivery to the defendant, or 
possession proved, this ground was not available. Defendant 
excepted. 

As to the first ground of defense, if the jury should be of 
opinion that there was no assent of the executor they would 
find for the defendant; and, in making this inquiry, they 
would consider the long time during which the negro had re- 
mained on the plantation with the plaintiff’s wife without 
claim or control on the part of the executor. Defendant ex- 
cepted. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendant. — 


Osborne and LH. C. Jones, for plaintiff. 
Boyden and Fleming, for defendant. 


Nasu, C. J. The first point to be established by the plain- 
tiff, to make a recovery of the slave sued for, is that the ex- 
ecutor had assented to the legacy. There is no controversy 
as to the legacy. The defendant denies that the executor ever 
had assented, and the latter whe was a witness, swore he 
never had assented. The father ef Lunda Roseman, the de- 
ceased wife of the plaintiff, by his will, gave her the negro in 
question, and died in 1843. After the death of her father, 
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Lunda continued to live with her mother and a brother, and 
the negro remained on the farm and worked with the other 
hands for the support of the family. When the brother died, 
the land on which Lunda and her mother lived was sold, and 
the defendant purchased it, and removed there, where he 


and his mother and Lunda continued to live up to the time 
of her marriage in 1854. After the marriage of the plaintiff 
and Lunda they removed to his house, and she died the year 
following. The writ was issued in 1854, ‘The executor nev- 
er took the slave into his possession, and never exercised any 
control over her. Upon this part of the case the Jury were 
instructed, that the long time the negro remained in the pos- 
session of the legatee, without claim or control of the execu- 
tor, was evidence of an assent. In this, there is no error. 
Aequiescence by an executor in a long-continued possession 
by a legatee, of the property bequeathed, will raise the pre- 
sumption of an assent to the legacy by the executor. To 
make an assent by an executor it is not necessary that he 
should use any words of assent or deliver over the property 
bequeathed. White v. White, 4 Dev. Rep. 257; 8. C., 1 
Dev. and Bat. 260. In this case the plaintiff’s wife was in 
possession of the slave for near ten years. 


Upon the second point, we agree with his Honor. The le- 
gal title isin the plaintiff, and though the plaintiff’s wife might 
have entered into the contract, mentioned in the case, it was 
in parol and executory, and, therefore, under the statute of 
frauds, was of no force and void asa sale. It could not ope- 
rate as a pledge, for the slave never was delivered by the 
legatee to the defendant. Lunda continued to live on the 
farm up to the time of her marriage, and the negro continued 
to work with the other slaves for the joint support of the fam- 
ily. She was, therefore, in her possession. Nor can the fact, 
that when she and her husband removed to his residence, 
they did not take the slave with them, weaken this conelu- 
sion, for the case states they took with them none of her pro- 


perty. 
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Nor could the agreement be a mortgage, for, as before sta- 
ted, it was verbal—not reduced to writing. 
There is no error. 


Per Curiam. Judgment affirmed. 


WILLIAM ARCHIBALD AND RHODA, HIS WIFE, vs. WILLIAM 
H. DAVIS. 


A. copy ofa grant taken from a book in the office of the Seerctary of State, 
purporting to be issued in 1716, by Charles Eden and others, who were 
the Governor and Council, although but lately registered, is admissible 
as evidence of title. 

A record of proceedings of a Court ordering partition of a tract of land, anda 
long acquiescence and actual occupation by the heirs according to the pro- 
ceeding, is obligatory on them, and one thus acquiescing, who was men- 
tioned as one of the heirs, in the body of the petition, but was not made a 
party plaintiff or defendant, is bound by the proceeding, and, therefore, 
may offer it in evidence in support of his title. 

When the report of commissioners, making a partition and appropriation, is 
confirmed by the Court, and filed in the papers of the case, it is enrolled, so 
as to meet the requisition of the Act of Assembly. 

A plot by a surveyor, representing various tracts and lots of land of the an- 
cestor, corresponding in number with the number of heirs set out in the 
petition, filed with the papers of the case, and registered with them, was 
properly taken as the plot referred to in the report of the commissioners, 
and admitted as evidence to explain such report. 

It was //eld, not to beerror in a Judge to leave it for the jury to decide wheth- 
er the cutting down of 182 timber trees entitled the party to more than 
nominal damages, and ifso, how much. 


This was an action of rrespass q. c. f., tried before Many, 
J., at the last Beaufort Superior Court, in which the plaintiffs 
claimed title to the locus in quo, through a grant from Chas. 
Eden, Chris. Gale, Fra. Foster, Nath. Chevin and Win. Reed, 
to Tobias Knight, for 845 acres, dated 9th day of September, 
1716, a copy of which was produced and certified by the Sec- 
retary of State to be “a true copy of the record of a grant 
taken from a book in this office ;” on the back of which copy 
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is this entry—‘ Registered in the register’s office of Beaufort 
County, in book no. 29, page 45,”—{signed by the register.) 
The admissibility of a grant from these persons was objected 
to; and it was further objected that the authentication of this 
copy was insufficient. These objections were overruled and 
the deed admitted. Defendant excepted. 

Proceedings for the partition of lands between the heirs of 
James Latham, (of whom the feme plaintiff, Khoda, was one,) 
in the County Court of Beaufort, were introduced. It ap- 
peared from the petition and proceedings for partition, that 
her name was not inserted as a petitioner, nor was she or her 
husband made a party defendant; and there is no evidence 
of any service, or other notice, to either of them; but in the 
body of the petition “ Rhoda Archibald, wife of Wilham <Ar- 
chibald,” is mentioned as being one of the heirs-at-law of 
James Latham. It appeared further, from the record of the 
case, that “the prayer” of the petition “was granted,” and 
Wm. Vines and others (naming them) were appointed com- 
missioners ‘to divide the lands;” a writ issued to these com- 
missioners, commanding them to make partition among the 
heirs-at-law, naming Rhoda Archibald, wife of Wm. Archi- 
bald, and six others, as heirs-at-law of James Latham, dec’d. 
At May Term, the record of Beaufort County Court shows as 
follows: ‘May Term, 1828. Lands divided. Report of 
commissioners filed. Report returned and confirmed, and or- 
dered to be registered.” The report is filed in the office of 
that Court. Itsets outa division of the lands into seven parts 
or shares, among the seven heirs of James Latham, and is ~ 
signed by the commissioners. On the record is an endorse- 
inent as follows: “Washington, 17th of May, 1854. Ido 
hereby certify that the foregoing report is registered in my 
office in book no. 28, pp. 510 and 511.” Signed by the register. 
Plaintiffs entered, and have ever since claimed, under this pro- 
ceeding. This report was objected to, but admitted. Defend- 
ant excepted, 

Among the papers filed in the case, in the County Court, 
and registered with them, is a plot, which is thus entitled— 


DECEMBER TERM, 1856. 135 
Archibald v. Davis. 


“ James Latham’s Lands. There is, in all, 2137 acres, belong- 
ing to the heirs of J. Latham; surveyed by Reuel Windley, 
D. surveyor.” <A plot is several times referred to in the re- 
port above mentioned, and the several lots, and different 
tracts mentioned in this survey, (18 in number) are referred 
to consistently in the said report. Without some plot there 
could be no identification or certainty as to any share of the 
lands laid off by the commissioners. Objection was made to 
this paper as evidence, but admitted by the Court. Defend- 
ant excepted. 

It appeared on the trial, that 182 trees, for timber, had 
been cut down, but not taken off at the institution of the suit; 
and it was contended that this would entitle the plaintiff to 
nominal damages only. His Honor left the question of dam- 
ages to the jury, with instructions to find the actual damages 
up to the bringing of the suit. Defendant again excepted. 

Verdict and judgment for the plaintiffs. Appeal by defenant. 


Donneli and Shaw, for plaintiffs. 
Rodman, for defendant. 


Barriz, J. On the trial, several objections were made by 
the defendant, which are set out in his bill of exceptions, and 
which we will proceed to consider. 

1. The defendant objected to the introduction by the plain- 
tiff of a grant from Charles Eden, Christopher Gale, and oth- 
ers, to Tobias Knight, for three hundred and forty-five acres 
of land, lying in the precinct of Hyde, (now part of the Coun- 
ty of Beaufort,) made on the 9th of September, A. D., 1716. 
A copy of this grant has been obtained from the Secretary of 
State, in whose office it was found deposited, and had been re- 
cently registered in the office of the register of Beaufort Coun- 
ty. The objection is, that the persons who purported to make 
the grant had no power to do so, and that it had not been 
properly proved and registered; at least, not in due time. 
The answer is found in what is called “The great deed of 
grant,” from the Lords Proprietors of the province of Caro- 
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lina to Samuel Stephens, Governor of the County of Albe- 
marle, and to his councillors, bearing date May 1st, 1668, by 
which they granted “full power and authority unto the said 
Governor and his successors, by and with the consent of the 
council or major part thereof, to issue grants for lands lying 
in the County of Albemarle, to the inhabitants thereof, to be 
held upon the same terms and conditions upon which the in- 
habitants of Virginia held their lands.” See 2 Rev. Stat. 18. 
The grantors, in the present case, were the Governor and 
Council of the Province, at the time when the grant was is- 
sued, and the grant itself was recorded in a book now on file 
in the office of the Secretary of State. The grant was, by the 
provisions of the great deed, required to be registered, which, 
as far as we know, was not done; but by the last clause of the 
24th section of the 42nd chapter of the Revised Statutes, it 
was enacted that, “it shall, and may be, lawful for any per- 
son to cause to be registered in the office of the.register of the 
County where the Jand lies, any certified copy of a grant from 
the office of the Secretary of State, for the lands lying in such 
County; and such registration, duly made, shall have the 
same effect in law as if the original had been registered. 
There does not seem to be any limitation as to the time with- 
in which such copies must be registered, but if there be, it 
has been extended by the acts which are passed at every ses- 
sion of the General Asseinbly, for the purpose of allowing all 
such grants, deeds and conveyances, to be proved and regis- 
tered, which have not heretofore been done so. 

2. The second objection was to the admissibility of the re- 
cords of the proceedings for the partition of the lands of James 
Latham, among his heirs-at-law, because the feme plaintiff, 
who was one of the heirs, was not made a party to it; and 
further, because the return of their proceedings and the appro- 
priations made by the commissioners, were not enrolled as 
required by 1 Rev. Stat., ch. 85, sec. 1, (Rev. Code, ch. 82, 
sec. 1.) The first part of the objection is clearly untenable. 
The wife of the plaintiff was not, indeed, made a party, but 
she is mentioned in the petition as one of the heirs among 
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whom the partition was prayed; a share was allotted to her, 
and she and her husband have acquiesced in it ever since it 
was made in the year 1828, and now claim under it. It is 
too late for her, much less a stranger, to object to it at this 
time. The other part of the objection is equally unfounded. 
The proceedings were enrolled when they were placed by the 
clerk among the records of his office, just as acts of the Leg- 
islature are enroled when they are duly ratified and deposi- 
ted in the office ef the Secretary of State. They are not re- 
quired to be recorded in “ proper books,” like wills, (Revised 
Statute, ch. 122, sec. 4; Revised Code, ch. 119, sec. 13,) nor 
in a “well-bound book,” like the returns of justices’ execu- 
tions levied on land, (1 Rev. Stat., ch. 62, sec. 16; Rev. Code, 
ch. 62, sec. 17,) but simply to be enrolled; that is, placed by 
the clerk of the Court among the records or rolls of his office. 
This will satisfy one meaning of the term “enrolled,” and as 
the preceedings are required to be “registered” also, we can 
hardiy suppose that the Legislature intended that they should 
be reeerded in another book. 

3. Lhe third objection was the introduction of the plot of 
the survey of the division of the lands among the heirs, be- 
cause it did not purport on its face to have any connection 
with the partition made by the commissioners. It was regis- 
tered with the other papers, and was found among them in 
the clerk’s office. A plot is referred to in the return of the 
commissioners as being “ herewith.” The one offered in ev- 
idence purports to be a survey of the lands of James Latham, 
dec’d., and the lands are divided into lots corresponding with 
the number of heirs. Under these circumstances, we think, 
the plot in question formed a part of the proceedings in the 
cause, and with them was properly admitted in evidence by 
the presiding Judge. The case of ALorrison v. Laughter, 2 
Jones’ Rep. 354, cited by the defendant’s counsel, does not 
apply, because there the petition did not refer to the deed in 
question, nor any deed as containing a more certain descrip- 
tion. 

4, The fourth and last objection was to the charge of the 
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Judge upon the question of damages. The defendant con- 
tended, that as, at the time when the writ issued, the trees 
which he had cut down had not been carried away, the plain- 
tiffs were entitled to only nominal damages. The case states 
that the question of damages was left to the jury to find the 
actual damages up to the bringing of the suit. Under this 
instruction, the jury gave a verdict for seventy-five dollars, 
damages, the proof being that one hundred and eighty-two 
trees had been felled. As the damages were certainly more 
than nominal, we thought at first that the jury might have 
misunderstood the charge, and taken into consideration the 
carrying away of the trees, and that the charge was liable to 
objection for not being sufficiently explicit; upon reflection, 
we have come to a different conclusion. There was no testi- 
mony, so far as we can see, that the trees had been made in- 
to timber and carried off at all by the defendant; butif there 
were, the fact was called to the attention of the jury, that 
they were not so before the suit was brought, and then the 
jury were expressly told that the actual damages up to the 
bringing of the suit was the rule by which they were to be 
governed. We have no means of knowing that the cutting 
down simply of one hundred and eighty-two timber trees was 
not an actual damage to the plaintiff to the amount of seven- 
ty-five dollars, which is at the rate of about forty cents per 
tree. In the absence of any such information, we must sup- 
pose that the verdict was correct, according to the instruction 
which the jury received. If there were any actual damage 
at all, the instruction was undoubtedly a proper one. 
There is no error, and the judgment must be affirmed. 


Perr Curiam. Judgment affirmed. 
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ALBERT WHITE vs, W. W. GRIFFIN. 


An. action on the case will lie in behalf of a bailor against one who commits 
a trespass upon the property bailed; and the cin is entitled to at least 
nominal damages, though no seal injury is done to the property. 


‘Tus was an action on the case, for unlawfully seizing and 
detaining a vessel, called the Belle, belonging to the plaintiff, 
tried before Bamny, Judge, at the Spring Term, 1854, of Pas- 
quotank Superior Court. 

The vessel had been chartered to one Burgess, to make a 
voyage from Elizabeth City, in this State, to the Wesi-India 
Islands. | 

While lying at the wharf at Elizabeth City, nearly ready 
for sea, the cargo on board the Belle, which belonged to one 
Williams, was unlawfully seized by a constable, by virtue of 
executions, in‘ favor of the defendant; and the said constable, . 
acting under the directions of the defendant, took possession 
of the vessel, and detained her nearly a week at that port, 
when she was recommitted to the charge of Burgess, who im- 
mediately proceeded on his voyage. There was evidence 
tending to show that, during the time of this detention, the 
wind was fair, and that-the voyage might have been made 
in safety, but after that time, the weather became stormy, 
and the vessel was in consequence delayed at a very danger- 
ous port, where she encountered a violent tempest, in which 
she was wrecked. The plaintiff sought to recover, in this ac- 
tion, for the loss of the ship. 

The Court intimated an opinion, that the plaintiff was not 
entitled to recover any thing. In deference to his Honor’s 
opinion, the plaintiff took a nonsnit and appealed. 


Heath and Jordan, for the plaintiff. 
Pool, Smith and Martin, for the defendant. 


Nasu, C. J. We think there is error in the Judge’s opin- 
ion. He doubtless came to his conclusion, from the belief 
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that the plaintiff could not recover the value of his vessel from 
the defendant, which he certainly could not, (though the deten- 
tion by him might have been the remote cause of the loss of the 
vessel) and by not adverting to the principle, that for every tor- 
tious act committed as to the property of another, the perpetra- 
tor is answerable, in damages, to the owner, either in case orin 
trespass. If the trespass is committed on property while in 
possession of the owner, “trespass” is the proper remedy 5 
if while in the possession of another as bailee, the owner hav- 
ing but a reversion of the property, the action is “ case.” 
This is an action of the latter character—the vessel being in 
the actual possession of Burgess at the time the act was com- 
mitted. The vessel was the property of the plaintiff, and by 
him chartered to Burgess for a trip to the West Indies. She 
was loaded with staves, the property of a Mr. Williams, and. 
while lying at the wharf at Elizabeth City, and ready to start 
on her voyage, one Banks,a constable, came on board and 
levied several executions on the staves. In one of these ex- 
ecutions the present defendant was the plaintiff, and Banks 
acted by his directions in making the levy. The executions 
were all against Burgess; the staves belonged to Williams. 
The levy was illegal; in consequence of it, the vessel was de- 
tained in port six days, and though the plaintiif is not entitled 
to ask for damages for the loss of the vessel, yet, he is entitled, 
at least, to nominal damages from the defendant, for his ille- 
gal detention, by having his execution improperly and ilegal- 
ly levied. Venere de novo. 


Prr CurraM. Judgment reversed. 


H. M. PRITCHARD vs. C. J. FOX. 


A warranty on the sale of a soda-fountain, that it was in good condition, is bro- 
ken, if, from an inherent defect in its construction, existing at the time of 
the sale, it was liable to get out of order, from time to time, and from that 
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cause failed to answer the purposes for which it was designed, although is 
was in a condition to make good soda-water on the day of sale. 

The measure of damages in such a case is the difference in the value of the 
article, provided it had been in good condition, and its value as it was in its 
then state. 


Action of assumpsir for the breach of warranty, tried be- 
fore Battery, Judge, at a Special Term, (June, 1856,) of Meek- 
lenburg Superior Court. 


The plaintiff offered as evidence of the contract between 
the parties, a paper-writing, as follows: “September 12th, 
1853. Know all men by these presents that I have this day 
sold to H. M. Pritchard, a soda-fountain and fixtures, repre- 
sented to be in good eondition, which good condition I war- 
rant. In witness, &c.” Signed without a seal by the de- 
fendant. 

Plaintiff introduced evidenee, tending to show that the 
soda-fountain, sold to him by the defendant, was not in good. 
condition on the day of the sale, and that it was not adapted 
to the purposes for which it was intended. 


The defendant offered evidence tending to show, not only 
that the machine in question was in good condition on the day 
of saie, but that there was no material defect in its construc- 
tion, and he called upon the Court to instruct the jury, that 
if the soda-fountain was in good condition on the day ef sale, 
and would make good soda-water on that day, the warranty 
was not broken, and that if it had got out of order, the mea- 
sure of the plaintiff’s damages would be the costs of repara- 
tion. 

The Court charged the jury, that the warranty extended, 
not only to the state of the soda-fountain on the day of sale, 
but that it was a warranty that it should answer the purposes 
for which it was intended; and that although it was in good 
condition, and made good soda-water on the day when the 
plaintiff purchased it, yet if it was liable to get out of order, 
from time to time, by reason of some defect in the instrument 
itself, which existed at the time of the sale, and thereby ren- 
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dered it unfit for the uses for which it was designed, then 
there would be a breach of the warranty, and the measure of 
the plaintiff’s damages would be the difference between the 
value of the article, if it had been in good condition, and the 
actual value of it in its then state. Defendant excepted. 

Verdict for the plaintifi. Judgment and appeal by the 
defendant. 


Osborne, for the plaintiff. 
Wilson and Loyden, for the defendant. 


Nasu, C. J. The question presented is as to the correct- 
ness of the Judge’s charge. The action is for the breach ofa 
warranty in the sale of a soda-fountain. The contract is in 
writing. After stating the sale of the fountain and fixtures, 
it says, “represented to be in good condition, which good 
condition L warrant.” | 

The defense was, that the soda-fountain was in good condi- 
tion on the day of the sale, and that there was no material 
defect in its construction; and that if the fountain was in good 
condition on the day of the sale, and would make good soda- — 
water on that day, the warranty was not broken, and that if 
it got out of order, the measure of the plaintiff’s damages was 
the cost of repairs. 

His Honor’s charge was, we think, correct. He informed 
the jury that the warranty was not confined to the day of the 
sale, but that it extended beyond it, and that in effect it ex- 
tended to the future usefulness, for the purpose for which it 
was intended ; that though it might have been in good condi- 
tion on the day of the sale, and on that day made good soda-wa- 
ter, yet, if it was liable to get out of order, from time to time, 
by reason of some defect in the instrument itself, which existed 
at the time of the sale, and thereby rendered it unfit for 
the uses for which it was designed, the warranty was broken. 

The defendant insisted that, if the fountain was in good con- 
dition on the day of sale, there was no breach of the war- 
ranty. There is an old maxim, “ gue hwret in litera heretin 


DECEMBER TERM, 1856. 143 
Pritchard vw, Fox. | 


cortice.” What was the understanding of the parties at the 
time of the sale? For what purpose did the plaintiff buy the 
fountain, or the defendant sellit? Was itto make soda-water 
fora day? Certainly not; but with the expectation and be- 
lief that it would last some time at least beyond that day. 
The jury were instructed that, if from some inherent defect in 
the fountain, existing at the time of the sale, it was useless for 
the purposes for which it was intended, the warranty was 
broken. Oan there be any doubt that the lawisso? A sells 
to Ba horse, knowing well the use for which B buys him, and 
warrants him to be a safe horse in harness. For a few days 
the horse works very gently, but in a short time runs away 
with the carriage and breaks it. A is sued for a breach of _ 
warranty, but his reply is, I only warranted him to be gentle 
on the day of the sale, and on that day he worked gently. 
Would that defense avail him? Surely not. The reply of 
B would be, “I bought him from you as a gentle, well-broke 
horse, and intended him not only for present, but future use. 
The fact, that he afterwards ran away and broke the carriage, 
is evidence that the defect existed at the time of the sale.” 
So, here, if the defect in the fountain was inherent in the thing 
itself, either as to material or workmanship, not casual, but 
rendering it useless, the defect was in existence at the time 
of the sale, and the warranty was broken. It is sufficient, in 
pleading, to set forth the substance of the contract, and of 
course to prove it. 1 Phil. on Ev. 208, 209. 


Upon the question of damages, his Honor was correct in 
stating the law. Ifthe article was useless for the purpose for 
which it was intended, the measure of damages was as charg- 
ed. Ifthe machine, by accident, got out of order, and was 
easily repaired, it would have been the duty of the plaintiff 
to repair it, and not seek to throw the fountain on the de- 
fendant ; but where the detect is inherent in the machine, the 
expense of keeping it in order might, in time, exceed the 
price given for it. | 


This being a matter of construction of an express warranty, 
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we are satisfied, that the proper one was placed upon it by 
his Honor. 


Per Curiam. Judgment affirmed. 


J. A. POOL, ADM’R.,. TO THE USE OF WILLIAM E, MANN, vs. T. 
HUNTER et al. 


A sheriff who: has failed to assign a bail-bond, cannot recover against the ob-~ 
ligors to the same, until he has paid the money to the plaintiff in the judg- 
ment, or at least, until there is a judgment against him for it. 


Action of pest, tried before his Honor Judge Saunpers, 
at the Fall Term, 1855, of Pasquotank Superior Court. 


Sometime in the year 1851, Wm. E. Mann sued out a writ 
against one Ifendrickson, returnable to the Fall Term, 1851, 
of Pasquotank Superior Court, and placed it in the hands of 
the plaintiff’s intestate, who was then the sheriff of that Coun- 
ty. The writ was executed, and the sheriff took from Hen- 
drickson and the defendants in this ease, the bond sued on, 
as @ bail-bond for the appearance ef the principal, according 
to the exigency of the said writ, and returned it with the 
writ; but the sheriff died before the said bond was assigned 
to the plaintiff’ At Spring Term, 1852, of the Court, Mann 
obtained a judgment against Hendrickson, which is still un- 
satisfied. There has been no payment of this judgment by 
the sheriff, or his adm’r., and no proceeding against his per- 
sonal representative by Mann, to recover the amount. Ilen- 
drickson had left the State, and was insolvent when the suit 
was brought. 


The defendants contended that there could be no recovery 
upon this bond, by the adm’r. of the sheriff, until he first paid 
the amount of the judgment to Mann, and his Honor, being 
of that opinion, so instructed the jury. Plaintiff excepted. 

Verdict for defendants. Judgment and appeal. 
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Pool, Jordan and Smeth, for plaintiff. 
fleath and fines, for defendants. 


Pearson, J. The general rule is, that an action cannot be 
sustained on a bond taken for the purpose of indemnity, until 
the party has sustained loss by paying money in consequence 
of the default of the person avainst whose acts the indemnity 
is taken; for, until then, the action may be met by the plea 
of non damnificctus. ‘There are some exceptions to this rule. 
An absolute and certain liability to pay, will, in many cases, 
amount to a breach, and fix the measure of Camages; for, in 
such a case, lt is against reason, and against the intention of 
the parties, that the one shall be oblic ed actr2li; to pay the 
money before he call upon the other to save him harmless, 
and the purpose is not answered if the one is first compelled 
to make payment. For instance, if an oficer takes a bond 
for the forthcoming of property which has been levied on un- 
der an execution, the statute gives the officer a summary rem- 
edy by motion, before he has paid the money, because his 
liability is absolute and certain, and an oflicer might well hes- 
itate before taking a forthcoming bond, if he was obliged to 
pay the money in the first instance. ‘This remedy, we sup- 
pose, is cumulative, and the officer might have maintained an 
action at common law for a breach of the bond in failing to 
deliver the property, as the damages are fixed by the amount 
of the execution. 60, we suppose, if a sheriff appoint a 
deputy, and take a bond, with sureties, for the faithful dis- 
charge of his duty, by the cevuty, and there isa breach of 
duty, whereby the superior is subj ected to an absolute and cer- 
tain liability, he may sue on tre bond before he has actually 
paid the money; for, ech was the iitention of the parties, 
and the purpose for which the bond was given. 

The question is, whether the liability of the plaintiff was 
absolute and certain. Dy failing to assign the bail-bond he 
became lable as special bail, according to the provisions of 
the statute; but the plaintiff in the judgment is not obliged to 
resort to his remedy against the sheriff, as bail. He may is- 

10 | 
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sue a fi. fa. against the goods of the defendant; or, if the de- 
fendant is insolvent, (as is stated in this case,) and the plain- 
tiff in the judgment elect to proceed against the sheriff, he 
must issue a sc?. fa., and the plaintiff can discharge himself 
from all except the costs of the sez. fa., by bringing in the 
body of the defendant at any time before final judgment, or 
he may be discharged by the death of the defendant. So, 
his liability is not absolute and certain until he pays the judg- 
ment, or, at least, till a judgment is taken againsthim. ar- 
ker v. Munroe, 4 Dev. 412. 


We find no authority in point upon our statute; but it seems 
settled in England, upon the statute of Anne, in respect to 
the assignment of the bail-bond to the writ, or “ bail below,” 
taken by the sheriff, which he is authorised to assign to the 
plaintiff in the action, if the defendant fails to appear, that if 
the sheriff does not assign the bond he cannot sue upon it un- 
til he has actually paid ahe debt and costs. Watson on Sher- 
iffs, 81; 2 Saunders’ Rep., Williams’ Note, 61,a. There is 
no error. 


Per Curiam. Judgment affirmed. 


NEAL AND RICHARDSON ws. THOMAS WILCOX. 


An inn-keeper, by the custom of the land, is liable as an insurer for the goods 
and animals which his gues¢ has with him for the purposes of the journey. 


But if his customer is only a boarder, or the goods and animals are entrusted 
to the landlord upon a special contract, or if they are not placed in the 
inn or its appurtenances to be kept, he is only hable for negligence, as any 
other bailee. 

Hence, an inn-keeper is not liable, without proof of negligence, for the loss of 
a mule, put, by a “drover,” into a lot belonging to the landlord, separate 
from the inn, to be kept under a special agreement. 


Action on the cass for the loss of a mule, tried before 
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Saunpers, J., at the Spring Term, 1856, of. Jones Superior 
Court. 

The plaintiffs declared on the custom, against the defend- 
ant as an inn-keeper. The plaintiffs were engaged in the 
business of buying and selling horses and mules. The defen- 
dant was the keeper of a tavern at Trenton, in the County of 
Jones. ‘The plaintiff Neal had stopped at the tavern with his 
wife, and they were boarding there. There was evidence 
tending to show that a drove of mules belonging to the plain- 
tiffs were put into a lot adjoining the defendant’s stable-lot, 
and were fed by the plaintiffs themselves, with provender 
bought by themselves, and they were assisted in taking care of 
the animals by the landlord’sservants. While Neal was tempo- 
rarily absent, the mule in question got away from a boy be- 
longing to the defendant, as he was taking it to water, and 
was lost. There was no allegation, or proof, that proper dili- 
gence had not been used to recover the animal. 

His Honor charged the jury that, if the defendant held 
himself out as a public inn-keeper, and one of the plaintitfs was 
his guest, and the mule, at the time, was in his keeping, and 
had escaped, defendant would be hable for the loss; but if 
the plaintiff was a boarder, and had the privilege of the defend- 
ant’s lot, and was himself the keeper of the mule, then he 
would not be answerable. 

Verdict and judgment for defendant. Appeal. 


Donnell, for plaintifts. 
No counsel for defendant in this Court. 


Pearson, J. This is an action on the case, on the “ custom 
of the land,” against the defendant, as an inn-keeper, for the 
loss of a mule. In this action, on the ground of public policy, 
common carriers and inn-keepers are treated as insurers, and 
are liable, except “for the acts of God, and the enemies of 
the State,” without proof of negligence. In which respect it 
differs from an ordinary action on the case against a bailee. 
In our case, there being no proof of negligence, the plaintiff 
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properly declared “on the custom.” If he could have made 
this preof, it would have been most proper to declare on the 
special case ; for a recovery in that action may be made 
against an inn-keeper, who is guilty of negligence, in many 
instances, where he would ae be liable in “case” on the 
custom: for instance—one takes boarding at an inn, on « spe- 
cial contract; his goods are !ost, the inn-keeper is not hable 
“on the custom,” but is liable in a special action on the case, 
if negligence be proved. So, if one leave a trunk or carriage 
to be kept by an inn-keeper, or if one deliver a flock of sheep, 
or a drove of mules, or horses, to an inn-keeper to be pastured, 
he is only liable as bailee, on proof of negligence. 

The ground of pubhe policy, on which an action on the 
case “on the custo” is given against inn-keepers, is that 
persons who are travelling through the country are under 
a necessity of putting up at inns for entertainment—trenseun- 
tes causa hosptiandi, (from which last word they are called 
“ onests,”) withont knowing anything about the character of 
the house; for which reason the law gives an assurance of 
the safety of their property —that is, the goods and animals 
(Lona et catacia) which they have with them for the purposes 
of their journey. 3 

The reason restricts this action to guests as distinguished 
from bearders, who sojourn at an inn on a special contract. 

8 Bac. Abr. €96, “inns.” It is sometimes dificult tc draw 
the line between guests and boarders, ‘hey frequently run 
into each other, like light and shade. €o0, the line between 
a common Ce. reer and @ wie fo ecrry, is sometimes scarcely 
percep jiie: but the law makes the distinction, ana it is the 
province cf the Judge to draw the line, A transient custom- 
er at an inn, although he be not a traveller or sti ranger, is Con- 
sidered as a guest; a lodser, who Sore at an inn, and 
takes a room for aspecified time, and pays for his lodging, on 
a special agreement— a8, by the month or week, is a boarder. 
Bennett v. Wilson, 5 7. T. BR. 278. 

So, the reason re the action to one who comes jor en- 
tertainment—causa hospitandi. If one peddling merchandise 
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puts up at an inn, and, besides his sleeping apartment, takes 
a separate room in which to show and sell articles—clucks 
and watches, for instance—these articles are not within the 
protection of the rule. Aurgess v. Clements, 4 M. and 8. 806. 
So, if one having a drove of horses or hogs to sell, puts up at 
an inn, and, besides entertainment for himself, procures from 
the landlord a lot in which to keep his animals, for the pur- 
pose of showing and selling them, they are not specially pro- 
tected; and it makes no difference whether, by the agreement, 
the landlord has them fed, or whether the drover buys pro- 
vender of the landlord or a third person, and feeds them him- 
self; tor, as Lord EiieNrororei says, in the above case, “An 
inn-keeper is not bound by law to find show-rooms for his 
guests, but only convenient lodging-rooms and lodging.” The 
rule is restricted to such goods and animals as the guest car- 
ries with him tor the purposes of his journey; “a flock of 
sheep is notcomprehended among the Gona et catalla transe- 
untis, which an inn-keeper is bound to receive and protect. 
Tlanby v. Snuth, 25.Wendell 642. Ifsuch articles arereceived, 
the inn-keeper is only liable for neglect as a bailee. The pol- 
icy fixing this special liability of in-keepersis to encourage 
travelling and intercourse among the citizens, and does not 
reach so far as to take in considerations of trade and com- 
merce. 

So the reason restricts the action to the things that are in 
the house and stables. --nfra Aospitium, and does not extend to 
a horse that is put to grass according to an understanding be- 
tween the inn-keeperand the guest. Calye’s case, 8 Rep. 32. 
This ayplies to horses and mules put into alot by agreement of 
the parties. 

Irom these principles, it is clear that the plaintifis have no 
right to complain of his iTonor’s charge. The defendant had 
a right to expect him to be move specific in respect to the dis- 
tinction between a guest and a boarder—-what things are with- 
in the protection of the rule, and what are left to the liability 
of an ordinary bailee, and what place is within the inn—zn- 
Sra hespitiwm. 
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Upon all these points, according to the facts found by the 
jury, the defendant was entitled to a verdict. Any one of 
them was sufficient for his purpose. There is no error. 


Per Curiam. Judgment affirmed. 


Doe on the demise of SAMUEL N. BLACK vs. DAVID T. CALDWELL, 


The compromise of a doubtful claim to land, and a conveyance of the disputed 
land from a daughter and her husband to the father, were properly left to 
the jury on a question as to the fairmess of the conveyance of a deed from 
the father to the son-in-law. 

A party secking to avoid a conveyance as voluntary, has no ground to com- 
plain of the principle thus laid down: “ Where a parent greatly embar- 
rassed, which embarrassment ends in insolvency, makes a conveyance to a 
child, it devolves upon the child to show that he gave a fair price for the 
property, actually paid, either in money or money’s worth.” 


Action of gyEctuent, tried before Exns, J., at the Spring 
Term, 1856, of Mecklenburg Superior Court. 

The lessor of the plaintiff claimed title to the land in con- 
troversy, by virtue of a sheriff’s deed, anda judgment and 
execution against William Davidson, in 1808. 

The ground upon which plaintiff’s lessor claimed to be a 
creditor was as follows: In 1823, William Davidson convey- 
ed a tract of land belonging to his children, of whom the wite 
of defendant was one, to John Black, the ancestor of the les- 
sor of the plaintiff, and covenanted for quiet enjoyment, and 
to make title when his children should come of age. The de- 
fendant and his wife refused to make title according to the 
covenant, but sued for the possession of their share of the 
land and recovered it. In 1853 Davidson confessed judgment 
to a suit fora breach of these covenants, and the execution 
issuing on this judgment, was the process under which the 
land in question was sold. 

In the year 1833, the said Davidson had conveyed the 
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premises to the defendant, his son-in-law, by a deed express- 
ing a consideration of 85000. The deed was made in March, 
and registered in April following. At the May session fol- 
lowing, of the County Court of Mecklenburg, judgments were 
obtained against the said Davidson for various sums, amount- 
ing, In all, to about 817,000. 

Welliam Davidson was himself examined by the plaintiff, 
and he testified that when the deed was made to the defend- 
ant, no money was paid, and that the deed was made as an 
advancement to his daughter, the wife of the defendant; that 
he was in embarrassed cireumstances at the time, but he was of 
opinion then, and still thought, that he reserved enough pro- 
perty to pay all his debts; that all the debts which he then 
owed had been discharged; that his property was all sold 
about the year 1841, for debts which had been contracted 
since the deed was made to the defendant; that he had noth- 
ing, when plaintiff ’s execution was levied, that conld be taken 
in execution. 

On being shown by the defendant’s counsel a deposition 
that had been given by him, to be read de bene esse, he said 
that there was a valuable consideration for the deed in ques-~ 
tion; that Thomas Davidson had devised 5000 acres of land 
to Mary L. Davidson, witness’ daughter, who died without 
issue, and supposing he was his danghter’s heir, he sold the 
same on a credit, but the purchasers believing his four re- 
maining children entitled to the land, refused to pay the pur- 
chase money until they should convey to him their interests, 
which they did in.1830, the defendant and his wife joining in 
the deed; that he had sold the land in 1824, and afterwards 
collected the money, ($11,000 ;) but he had been at great ex- 
pense, and did not believe the defendant’s share would have 
been more than $1400; but he said the land had greatly in- 
creased in value since; that this indebtedness for the sale of 
the Tennessee land, did enter into, and form a part of the 
consideration of the deed in question; that the deed was not 
made to hinder or delay his creditors, for he told defendant 
that he would get no title unless all his debts, then due, were 
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paid off. He said he mentioned this because he had convey- 
ed the same land in a deed of trust. 

There was much other testimeny as to the pecuniary con- 
dition of Davidson in 1533, the vaiue of the land in question, 
and as to the value of the lands sold by UVavidson in Tennes- 
see, in which there was much discrepancy. ‘Lhe deed from 
defendant and wife to Davidson, recited that the said lands 
had cescended to defendant from Themas Davidson, and that 
the consideration of said deed was $10,000. 

John Irwin, a witness for the defendant, amongst other 
things, stated that, in 18356, as agent of the bank of Charlotte, 
he had made a scrutiny into the ailairs of -. Lavidson, and 
he then thought him worth at least $15,000, more than his in- 
debtedness. ie also stated that ir. -’avidson had told him 
that his children had conveyed property to him greater in 
amount than all he had conveved to them, and that he was 
still indebted to them. 

The Court being of opinion that notwithstanding the fact 
that the judgement under which the land in controversy was 
sold was subsequent to the conveyance to the defendant in 
18338, that yet, as the covenant for quiet enjoyment was made 
before, and it was known to the defendant and to Wm. Da- 
vidgon, that the latter had no title to the land sold to Black, 
the obligee in that covenant wouxi be jiaced upon the foofing 
of a pre-existing creditor, and accordingly his ilonor charged 
the jury that it was a debt existing at the time of the convey- 
ance to the defendant in 1863.  Jpon the question of fraud 
he instructed that, if the conveyance from ¥/m. Davidson to 
the defendant was voluntary, and without consideration, the 
plaintiff ought to recover, because it aj speared that there was 
nothing else from which the execution under which the land 
was sold could be satisfied, though Wm. Davidson had other 
property enough to pay all his debts at the time of the con- 
veyance. It was then submitted to them asa question of fact, 
whether the deed was voluntary or not. They were told that 
the evidence showed an interest in the lands in Tennessee in 
the defendant and his wife, and they were charged to consid- 
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-er that part of Wm. Davidson’s testimony in which he stated 
that the conveyance of their interest in those lancs by the de- 
fendant and his wife, in 1830, was the inducement for his 
making the conveyance, and entered into, and formed a part 
of the consideration for making the deed, in 1833, for the 
land in controversy, as evidence tending to show a consider- 
ation for the deed. 

The Court further instructed the jury that where a parent 
greaily embarrassed with debt, which embarrassment resulted. 
in insolvency, makes a conve,;ance of any part of his proper- 
ty to a child, it devolved upon the latter, should the convey- 
ance be questioned, to show that he gave a fair price for the 
property, actually paid in money or money’s worth; that 
they should determine whether the conveyance cf the defend- 
ant of his interest in the lands in Tennessee entered into the 
consideration of the deed trom Wm. Davidson, and, if so, 
whether it was a fair compensation for the lands conveyed. 
Plaintiff’s counsel excepted to, these instructions. 

Verdict for the defendant. Judgment and appeal. 


Welson and fargan, for plaintiff. 
Osborne and Boyden, for defendant. 


Nasu, ©. J. There is no error in the charge of his Honor. 
The case turns upon the evidence of Mr. Davidson. The de- 
fendant was his son-in-law, and the premises in question had 
been conveyed to him by Mr. Davidson for a valuable con- 
sideration as expressed in the conveyance. The plaintiff al- 
leges that no valuable eonsideration was paid by the defend- 
ant, and that the deed was. voluntary and void as to the creditors 
of Mr. Davidson, and that he was one. Mr. Davidson was 
introduced as a witness, and upon his examination in chief, 
stated that the conveyance was voluntary, and intended as an 
advancement.of his daughter, Mrs. Caldwell. His attention 
was called to a deposition given by him ina former suit, 
where the same question arose, in which he had stated that 
there was a valuable consideration for the conveyance. He 
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replied that it was so; that there was a valuable considera- 
tion; that he was younger then than he was now, and the 
transaction fresher in his memory. That when he made the 
conveyance he was much involved in debt, but reserved pro- 
perty enough to discharge them all, and, at the time, told the 


detendant that he would get nothing by the deed unless all 
the debts he then owed were paid, and that they were all pay- 
ed; that since then he had incurred heavy debts, and was un- 
able to pay them all. In stating the consideration for the 
conveyance to the defendant, he stated that the defendant 
owned one-fourth of the tract of landin Maury County, in 
the State of Tennessee, and that interest, conveyed to him, 
was the consideration. He further stated that the land in 
Maury County had been devised by Thomas Davidson to 
Mary L. Davidson, his daughter, who having died without 
issue, he considered lumself the heir, took possession of it, 
and sold it for $11,000. The purchasers would not pay the 
money until he procured his children to join in the deed, 
which they did, the wife of the defendant being one of them, 
and that $1400 was the portion of each. Upon this part of 
the case, his Honor instructed the jury, that where a parent, 
greatly embarrassed with debt, which embarrassment resulted 
in insolvency, makes a conveyance of any part of his proper- 
ty to a child, it devolved upon the child to show that he gave 
a fair price for the property-—actually paid im money, or 
money’s worth; and in this case, if they believed that Wm. 
Davidson’s embarrassment, in 1833, resulted in insolvency, 
they should return a verdict for the plaintiff, unless they were 
satisfied trom the testimony that the defendant paid a fair 
price for the land in controversy. That they should deter- 
mine whether the conveyance of the land in Tennessee en- 
tered into the consideration of the deed from Wm. Davidson, 
and, if so, whether it was a fair compensation for the lands 
conveyed. 


We think the plaintiff has no cause to complain of this 
charge, and the jury were justified in the verdict they ren- 
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dered; for Mr. Davidson swore that the lands in Tennessee 
had greatly risen in value since he sold them. 

We express no opinion upon the part of the charge in which 
his Honor decided, that the lessor of the plaintiff was a cred- 
itor of Wm. Davidson at the time of the conveyance to the 
defendant. If there is error in it, it was in favor of the plain- 
tiff, the appellant. The charge embraced substantially all 
the grounds upon which the Court were requested to instruct 
the jury. 


Per Curr. Judgment affirmed. 


KENNETH HYMAN, ADM’R., vs. HENRY GRAY. 


Where one sues as administrator, he is not bound to produce his letters of 
administration on the trial. 
Where one receives money as an agent, no cause of action accrues until a de- 
mand is made, and consequently, the statute of limitations runs only from 
that time. : | 
Where an agent has money in his hands, and when demanded, denies his cb- 
ligation to pay, there is no principle upon which he can be charged, with in- 
terest further back than the time of such demand. 


AssumpsiT, tried before Person, Judge, at the Spring Term, 
1856, of Martin Superior Court. | 

In 1840, the defendant received, in the way of the compro- 
mise of a law-suit, a sum of money in which his brothers and 
sisters, and their children, were interested, as well as himself. 
In compromising the suit, and receiving the money, the de- 
fendant acted as the agent of the next of kin of one Pearce, 
from whose estate it was derived. Among these next of kin 
was the plaintiff’s testator, William Rhodes, who was the on- 
ly child of Catharine, a sister of the said Pearce. His mother 
and himself had removed from the State some years before 
the death of Pearce, and she and her husband both died be- 
fore her brother. It was reported that William, the son, was 
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also dead, without leaving issue, the defendant, &c., being 
his next of kin. Under this i impression, his share was aistri- 
buted and paid over to these nextof kin. It turned out, how- 
ever, that William was not dead when the money was distri- 
‘buted, but had only died a year or two before this suit was 
brought. The plaintiff having administered on the estate of 
Williem Rhodes, demanded his share of the money, but the 
defendant replied, “he had paid over all in his hands and 
had recsipts for the same,” and added, “if he had not paid 
it, it was out of Gate ;” so, be refused to pay. 

Upen this state of the case, the defendant’s counsel asked 
his Honor to instruct the jury, Ist. That the plaintitt could 
not recover, because he had not produced the recora of his 
appoint:aent as administrator. 

Qnd. that as William Rhodes was living when the defend- 
ant reccived the money, his cause of action then accrued, and 
that the statute ei limitations began to run from that time. 

But :he Court charged, that the cause of action Cid not ac- 
erue until a demand was made, and the statute dic no. begin 
to run ill that time. He futher charged, thes if, when 
the demand was made, he denied the obligation to pay the 
money, and refused it, the defendant would be Hable for in- 
terest trom the time he received it in 1840. Defendant ex- 
cepted. 

Vercict for the plaintiff. Judgment and appeal. 


Dornei, for plaintiff. 
Wins.on, Jr., for detendant. 


Pearson, J. 1. Where a plaintiff sues as administrator, 
: profs: , of his letters of adiministration mus: be made 
in the declaration, and the defendant may crave “ oyer,” but 
the pla‘niiff is not bound to produce them at the trial. This 
is a familiar rule of pleading. 

9. Lhe cefendant, having received the money as the agent 
of the claintitl, was not bound to seek him for the purpose of 
paying it over; so, we agree with his Honor, that the cause 
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of action did not accrue until a demand; consequently the 
statute of limitations did not begin to run until the demand. 

8. It is clear, as the defendant was in no default until the 
demand, if he had then paid over the money, he would not 
have been chargeable with interest. We can see no principal 
upon which he can be charged with interest, except irom the 
date of the demand. Because of the fact, that insteac. of pay- 
ing the money, when called on, he said, “he had paid it, or, 
if not, it was out of date, and he should not pay it,” he 
was wrons, and was put in default from that time, cut how 
it ean have relation back, we are unable to see. Ifit did re- 
Jate back so as to terminate the agency, and give the plaintiff 
a cause of action, and thereby entitle him to interest, it would 
necessarily have the further eifect of letting in the statute of 
limitations. 

There i: error in regard to the interest, and, as the case is 

presenicd, we are not one to enter judgment for the proper 
amount, but must direct a venire ie 20V0. 


Per Curiam. Judgment reversed. 


Doe on the demise of FiAHN “EWLIN vs. MATTHEW OL ECRNE. 


The date of a deed which is proved to have been delivered, ik prima fucie 
evidence that it was executed on that day; but where it is pecvei that it 
was sined and sealed, but not delivered on that day, it has no opsration as 
a deed, until such time as it is shown to have been deliverca, end until 
such time, any declaration made by the grantor, affecting the titie, is evi- 


dence, 


Tus was an action of EyEcTMENT, tried before Person, Judge, 
at the Fall Term, 1856, of Alamance Superior Court. 

Plaintiff’s lessor claimed title of the land in question, by 
virtue of an execution sale to him, as the property of Thomas 
Davis. Ue showed a judgment, an execution testea at March 
Term, 1848, and a sheriff’s deed, dated March, 1842. 
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The defendant produced, in evidence, two deeds, covering 
the land in question, dated on the 12th of April, 1845. It 
was proved, by the subscribing witness, that these deeds 
were drawn by him, at a place some six miles distant from 
where Davis lived, and signed and sealed by him, on the day 
they were dated, but that he, Davis, carried them off. They 
were certified to have been acknowledged at February Term, 
1846, of Orange County Court. There was no evidence that 
these deeds were out of the possession of Davis, the grantor, 
before being brought forward for probate. 

The plaintiff alleged that these deeds were fraudulent and 
void as to creditors, and made especially to avoid the pay- 
ment of a debt due to the lessor as executor; and amongst 
other things, he proposed to prove declarations of the said 
Davis, made in May, 1845, that he had left the county of Or- 
ange and gone into Chatham to avoid being sued for this 
debt, and other declarations made at the same time, tending 
to show such fraud. This evidence was objected to by the 
defendant’s counsel, and ruled out by the Court. Plaintiff’s 
counsel excepted. 

‘Verdict for the defendant. Judgment and appeal. 


Graham, for plaintiff. 
Norwood and Baztey, for defendant. 


Barrie, J. The delivery of a deed is the final act of its exe- 
cution. Itis that which gives it force and effect, and without 
which, itis a nullity. When a deed is said to be executed, 
the meaning is, that, with all the other requisites, it has been 
delivered by the one party to, or for, the other. The date of 
a deed which is proved to have been delivered at the same 
time, is prima facie evidence that it was executed cn that 
day; Lyerly v. Wheeler, 12 Ire. Rep. 290. This evidence 
may be rebutted, by proof that it was not delivered on that 
day, and its execution must then be referred to the time when 
the testimony shows that the grantor parted with the posses- 
sion for the purpose of giving effect to it, and in such a man- 
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ner as to deprive him of the right to recall it; Baldwin v. 
Mautltsby, 5 Ire. Rep. 505; Loe v. Lovich, 8 Ire. Eq. Rep. 88; 
Krk v. Turner, 1 Dev. Eq. Rep. 14. In the case before ns, 
the testimony of one of the subscribing witnesses, shows clear- 
ly, that the deed from Davis to the defendant, was not deliv- 
ered to the grantee or to any person for him, at the time when 
it was signed, sealed and attested ; and there is no proof that 
it was ever afterwards out of the possession of Davis, until he 
acknowledged it in the County Court, for the purpose of hav- 
ing it registered. That act was a delivery, (Snider v. Lacke- 
nour, 2 Ire. Eq. 860,) but it was a delivery, making the in- 
strument operative as a deed, as in other cases, from that 
time only. The testimony of the witness, who was called to 
prove the declarations of Davis, as to the purpose for which 
he left the county of Orange, and went into Chatham, related 
to a time anterior to this, and the declarations were, there- 
fore, competent against him, and those who claimed un- 
der him, and it was error in the Court to reject them. For 
this error the judgment must be reversed, and a venire de 
novo awarded. 


PER CURIAM, Judgment reversed. 


JOHN HAILEY vs. BENJAMIN WHEELER, EXECUTOR. 


No action can be maintained against an executor, as executor, for money had 
and received by him, after the death of the testator. 

Where the plaintiff declared against the defendant, as executor, for money 
had and received by him, as executor, the defendant may either demur for 
the badness of the count, or he may move for a nonsuit, or claim a verdict 
on the trial of the general issue, because the allegation has not been proved ; 
and the principle is not varied by the fact, that the allegation, in its nature, 
is not susceptible of being proved. 


Action of assumpsiT, tried before Barry, Judge, at a Spe- 
cial Term, November, 1856, of Granville Superior Court. 
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The plaintiff declared, jis, upon the ane special 
contrazt between himself and the defendani’s testairix, viz., 
the plaintiff was to perform such werk upon the tarm of 
defendans’s eieatat rix as she should require of him, and attend, 
generally, to all the business on her farm, and, as a compen- 
See as to have the privilege of preparing a lot cn said 
farm, and cultivating the same in tobacco for himself 

Secondi:'. He declared on the common count for money 
had and received py the testatrix for plaintifl’s nse. 

Thirdi). or money had and received by the defendant, as 
executor, to plaintiff’s use. 

The ¢ seen pleaded the general issu 

On the trial, 16 was ¢ admitted that eee testatrix died 
in the ae are sebruary, 1855. It was proved that ihe tes- 
tatrix owned a cmall farm, on which she resided, and the de- 
fendant lived with her, anc that while co rex siding tegether, 
the con ‘ract. as alleged in the first count, was made between 
them; «zat in the year 1852, the plaiatif?, in purevance of 
such contract, attended to, and managed all the business of 
the farm, and cic such work as the testatrix required ef him ; 
that during that year, he cultivated for himself, and on his 
own aceount, a lof in tobacco; that he cut, cured and housed 
the tobacco, in his own barn, on the premises, which the 
testatrix never claimed, nor interferred with; that after the 
testatrix’s death, the defendant, as her executor, seized and 
sold the tobacco in question, as a part of her estate, without 
the plaintiff's consent. 

I's donor instructed the jury that, according to the evi- 
dence, in the case, the plaintiif was not eniitled to recover 
upon either count of f his declaration. Plaintiff excepted. 

Veraict for the defendant. Judgment ard appeal. 


Miler, for plaintiff. 
Graham and L. 8. Gullzam, for defendant. 


Pearson, J. ‘Lhe plaintiff, beyond question, may waive 
the tort committed by the defendant, and maintain an action 
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for money had and received. But in that action the declar- 
ation would be in the debet and detinet, upon a promise of the 
defendant personally ; whereas, in this action, the declaration 
is in the detiénet only, upon the promise of the defendant in 
his representative capacity as executor, to which he may 
plead “fully administered,” and upon which the judgment 
would be de bones testatoris. We concur with his Honor. 
The evidence does not support the allegation. There is a fa- 
tal variance between the edlegata and probata. 


No authority is found to support the position that an ac- 
tion can be maintained against a defendant, as executor, for 
money had and received by him, after the death of the testa- 
tor. It would do violence to all principle. It is the duty of 
an executor to pay off the debts of hes testator in a prescribed 
order. It is not possible to conceive how a debt of the testa- 
tor can be created by matter occurring wholly in the execu- 
tor’s time. If an executor make an express contract in refer- 
ence to the property of the estate,—as if he employs one to 
ery the sale of the property as auctioneer,—this is not a debt 
of the testator. Itis true, when a testator has entered into a 
contract, and the breach does not take place until after his 
death, i. e., a covenant of quiet enjoyment, or where a surety 
is compelled to pay money after the death of the principal in 
asuit against the executor, these may be considered debts of 
the testator, because they had their origin or inception in his 
life-time. Lut, in our ease, the testatrix set up no claim to 
the tobacco, and did not interfere with it in any way. So, 
the act of the defendant in selling it and receiving the money, 
cannot make it a deb: of his testatrix. 

Mr, Miller, tor the defendant, insisted that, supposing this 
to be so, the objection could not be taken at the trial, and 
could only be made upon demurrer, or motion in arrest of 
judgment for a misjoinder. 

The three counts in the declaration are all against the de- 
fendant, as executor; so, there is nothing wrong upon the 
face of the proceeding. If the third count had been against 
the defendant personally, the misjoinder being apparent on 

11 
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the record, could only be taken advantage of by demurrer, 
or motion in arrest; for, upon the trial, the proof would have 
supported the allegation. But the third count is, like the 
other two, against the defendant, as executor. So, all is right 
upon the face of the declaration, and the variance between 
the allegation and proof only appears at the trial, in which 
case the proper course is to nonsuit the plaintiff, or, if he will 
not submit to it, to direct a verdict to be entered against him 
on the general issue, because the proof does not entitle him 
to recover. 

Mr. Miller then insisted upon the authorities of Ashdy v. 
Ashby, 7 Barn. and Cress. 444, (14 E. C. L. R. 77,) that, al- 
though the third count is against the defendant, as executor, 
yet, being for money had and received by the defendant, it 
is bad on its face ; because it is impossible that he could have 
received it as executor, so as to make it a debt of the testa- 
tor, and objection may be taken on demurrer; and his position 
is, that as this was a good ground for demurrer, it follows that 
advantage cannot be taken of it at the trial. 

The case cited supports the position that this defect was a 
good ground of demurrer ; so, his premise is true, but his con- 
clusion isa non sequitur. If the defendant does not demur 
for a defect of the kind of which we are speaking, and at the 
trial the plaintiff proves his allegation, he will be entitled to 
a verdict, and the defendant will be put to a motion in arrest. 
But if, at the trial, the plaintiff fails in his proof, there can be 
no reason why he should not be nonsuited, or have a verdict 
against him. By way of illustration—a declaration has a 
count in debt, and also one in trover; the defendant pleads 
the general issue; if the plaintiff proves his allegation he 
will be entitled to a verdict, but if he fails in his proof, of 
course there will be a verdict against him. So, in our case, 
if the defendant had supported his allegation by proof, he 
would have been entitled to a verdict, but as he failed in his 
proof, the verdict was properly against him. The fact thatit 
was perfectly impossible for the plaintiff to prove his allega- 
tion, (which is the ground upon which it is held, in Ashby v. 
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Ashby, that the defendant may demur,) although the count is 
against him as executor, furnishes no reason, whatever, why 
the defendant should be obliged to demur, under the penalty 
of thereby entitling the plaintiff to a verdict without proof. 
It is very certain, upon the reason of the thing, that the de- 
fendant may take either course, and the plaintiif cannot, by 
alleging matter which it is impossible to prove, take from the 
defendant his right to plead by way of traverse, and force 
him to demur, and thereby admit the truth of matter which 
cannot be true. ‘There is no error. 


Prr CurraM. Judgment affirmed. 


ELIZABETH HATCHELL vs. WILLIAM KIMBROUGH. 


Where a person had rented a place to another to make a crop, in which they 
were to go halves, the owner furnishing a horse, it was f/eld to be a ten- 
ancy, and the tenant might bring trespass against his landlord for forcibly 
entering and breaking his close. — 

Where the loss of an eye was the direct and immediate consequence of ex- 
posure to which the plaintiff was subjected by removing the roof of his 
house, it was Held that it might be considered by the jury in aggravation 
of damages in the action of trespass, q. c. f. 


This was an action of Trespass, q.c. f., tried before PErson, 
J., at the Fall Term, 1856, of Caswell Superior Court. 

The declaration alleged a trespass in breaking the defend- 
ant’s close, and tearing away the roof of her house, by which 
she was exposed to intense cold, which caused her much suf- 
fering and disease, and resulted in the loss of one of her eyes. 

The proof was that the defendant caused his slaves to go to 
the house in which the plaintiff lived with her children, and 
throw off the roof of the house, and haul it away in his wa- 
gon; that very severe weather ensued shortly thereafter ; that 
on the same evening, it commenced snowing, and the plain- 
tiff got some rails and laid them on the Joists, upon which she 
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spread some quilts to keep out the snow; that the ground re- 
mained covered with snow for three or four weeks; that soon 
after the roof was taken off the plaintiff took a cold which 
fell into her eye, which was lost by the effect of the disease. 

The plaintiff proved further, that the house and plantation 
around it had been rented to the plaintiff for the year; that 
she was to pay as rent one half of the crop, and that the de- 
fendant was to furnish a horse towards helping to make it. 

The Court charged the jury, that if the evidence was true, 
the action was properly brought, and the plaintiff was enti- 
tled to recover. 

As to damages, his Honor instructed the jury that, if they 
were satisfied that the plaintiff took cold, and the loss of her 
eye was the direct and immediate consequence to which she 
was subjected by having the roof of her house taken off, 
it was proper to consider that in aggravation of the dam- 
ages. The défendant’s counsel excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


S. P. Hill and Bailey, for plaintiff. 
Morehead, for defendant. 


Pearson, J. 1. The action was well brought. The plain- 
tiff was in possession as lessee for years. The circumstance 
that the defendant, who was the lessor, furnished the plain- 
tiff with a horse, had no other effect than to entitle him toa 
larger part of the crop asrent. It did not alter the relation 
of landlord and tenant, or affect, in any way, the right of the 
plaintiff to the exclusive possession. The doctrine in regard 
to a cropper has no application. Jeoss v. Swearingen, 9 Ire. 
Rep. 481. 

9. If the plaintiff was not entitled to recover in this action 
for the loss of her eye, in aggravation of damages, she could 
not recover for it at all. The defendant committed but one 
wrongful act, i. e., breaking the plaintiff’s close and carrying 
off the roof of the house. Of course the plaintiff could bring 
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but one action. Letter v. Beale, 1 Ld. Raymond’s Rep. 339, 
692; 1 Salk. R. 11; Hodsoll v. Stallebrass, 9 Car. and Pa. 63, 
(88 E. ©. L. R. 35,) and other cases cited in Moore v. Love, 
3 Jones’ Rep. 215, where the matter is fully discussed. 

As the loss of the plaintiff’s eye is found by the jury to 
have been the “ direct and immediate consequence of the ex- 
posure to which she was subjected by having the roof of her 
house taken off,” it was clearly proper that it should be con- 
sidered in aggravation of damages. Welch v. Percy, 7 Ire. 
Rep. 865. “Hvery one is presumed, in law, to intend any 
consequence which naturally flows from an unlawful act, and 
is answerable for the injury.” Accordingly it is there held, 
that in trespass, q. ¢. f., for letting down the plaintiff’s fence, 
he could aggravate the damages by proof that his hogs got 
out and were lost. So, in an action of this kind, the plain- 
tiff may, in aggravation, show that the defendant debauched 
his daughter. All injuries of the sort are included under 
words alia enormia. 


Perr Curiam. Judgment affirmed. 


ELIZABETH JOURNEY vs. C. A. SHARPE e# al. 


What is an arrest, is a matter of law. Whether an arrest was made in a par- 
ticular case, is a matter of fact depending on intention, and is to be decided 
by the jury. 


This was an action of trespass and false imprisonment, tried 
before his Honor, Judge Barney, at the Fall Term, 1855, of 
Iredell Superior Court. 

To prove the arrest, the plaintiff introduced the constable 
who acted in the case. He stated that the instrument produc- 
ed, which purported to be a warrant, but which had no 
seal, and, in fact, charged no offense known to the law, was 
sued out by the defendant Sharpe, and placed in his (witness’) 
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hands to be executed. He went to the house where the plain- 
tif resided, rode up to the gate on horseback, and sent for 
her to come into the porch. She did so, and witness in- 
formed her that he had a warrant against her; to which 
she replied that she had expected such athing. He then told 
her that she must go, two days thereafter, to the house of a 
man by the name of Keaton, about two miles distant, to at- 
tend her trial before a magistrate; which she agreed to do 
The officer did not dismount from his horse, nor come within 
the enclosure of the house where plaintiff was, during the time 
of this conversation, nor did she leave the porch. 

The magistrate, the defendants, the officer and witnesses, at- 
tended at the store-house of Keaton, about one hundred and 
fifty vards from his dwelling, where the plaintiff was. At 
the suggestion of Keaton they went to the dwelling-house, 
where the matter was-taken up. The magistrate stated that 
the warrant was oe and the proceedings might be stopped. 
The defendant Sharpe, said he w all eet another warrant. 
The plaintiff then waived all objection to the warrant; the 
magistrate proceeded to investigate the charge aud dismissed 
the warrant. The examination lasted an hour, or an hour 
and a half, during which time the plaintiff occupied a seat In 
the apartment, Ay was in the presence of the officer the 
whole time. 

On these facts his Honor ruled that there was no arrest. 
In deference to which opinion, the plaintuf took a nonsuit 
and appealed. 


Boyden, for plaintut. 
Oshorne, for defendants. 


Nasu, C. J. A single question is presented by this case: 
Did his Honor err in lis instructions to the jury? The de- 
fendant was sued for the acts of a constable, and there had 
been put into his hands, by the defendant, a paper writing 
sioned by a magistrate, purporting to be a warrant against 
the plaintiff. He went to her house, and without getting off 
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his horse, or going into the yard, told her he had a warrant 
against her. She replied that she expected such a thing. 
He then directed her when and where to attend the trial, 
which she promised to do, and did. His Honor instrneted 
the jury this was no arrest. In this there is error. An ar- 
rest is sunply taking the body of an individual by an officer, 
under legal process; but it has been decided that, to consti- 
tute an arrest, it is not necessary for the officer to touch the 
person. It is sufficient if, being in his presence, he tells him 
he has such a precept, and the person says, “ Isubmit to your 
authority.” So, if the officer does tonch the individual, it 
may, or may not, amount to an arrest, according to the in- 
tention with which itis done. Where a transaction takes its 
character from the intention of the parties, this intent is a 
matter of fact to be submitted to the jury. Here there was 
no touching; the whole transaction was of an equivocal char- 
acter, depending on the intent of the parties, and onght to 
have been submitted to the Jury with proper instructions. 
Jones v. Jones, 13 tre. Rep. 418. 

It was said in the argument, that the officer’s return was 
prima Jacie evidence that he had made the arrest. Be that 
as it may, it is not important in the view we have taken of 
the case before us. In Bland v. Whitfield, 1 Jones’ Rep. 
123, the same defense was made as to a sherifi’s return upon 
an execution levied upon property; the Court say the return 
upon the executionis prima fucre evidence in the proceedings of 
which it forms a part; whether it is also prima facie evidence 
in another and a different proceeding or action, may well “be 
questioned.” 

Again, it is said, “supposing the return to be prima facie 
evidence that a levy was made, it remains an open question 
whether the officer did, or did not, lay hands on the property, 
&c.” In this case, the return made by the officer is ‘ executed.’ 
If the paper writing, under which the officer acted, had been 
a legal precept, still the return would have left the question 
an open one as to whether the officer had actually taken the 
body of the defendant mentioned in the precept, or whether 
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the circumstances disclosed were intended by the parties as 
an arrest. We have seen that, in the latter case, the efficien- 
cy of the act was a question of fact for the jury. But his 
Honor took the whole case from the jury, and considering it 
a question purely of law, charged that no arrest was proved. 
What is an arrest, is a question of law. Whether there has 
been an arrest, under particular circumstances, depending on 
the intent, is a question of fact. See Jones v. Jones, supra— 
same case, 1 Jones’ Rep. 491. Thereiserror. The judgment 
is reversed, and a venire de novo awarded. 


Prr Curiam. Judgment reversed. 


AUGUSTUS GWYNN vs. SUSAN M. HODGE. 


A party made a bill of sale of personal chattels in the ordinary form, and 
there was a parol agreement made at the same time, that the articles should 
be delivered on a given day, which was not done; Held that the title to the 
property passed from the date of the conveyance, notwithstanding the 
parol agreement. 

The owner of a bond on an mdividual, with a surety to it, endorsed it with- 
out recourse upon the endorser, as the consideration for property bought 
of the endorsee, having first cut the surety’s name from the bond; it was 
Held, that the endorsement amounted to a valid consideration in the con- 
tract of purchase. 

A deed is good in a Court of law, notwithstanding any fraud in the considera- 
tion of it, or in the false representation of a collateral fact which mduced 
the party to enter into it. 1tis only fraudin the factum, which will amount 
to a defense in a Court of law. 


Action of rrover, tried before Dick, Judge, at the Spring 
Term, 1856, of Caswell Superior Court. 


The plaintiff claimed title to the property in question, which 
consisted of a carriage and horses, with some other articles of 
personal property, by virtue of a written transfer, which was 
lost. It was proved to have been in the ordinary form of a 
bill of sale, and the consideration of it was the endorsement, 
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to the defendant, of a bond payable to George W. Swepston 
by one Russell, to which the name of plaintiff’s wife had 
been signed as surety while a feme sole, but which was then 
and there cut off by consent of the parties. This endorsement 
was made without recourse to the-endorser. Asa further 
consideration to the bill of sale, Swepston, as agent for plain- 
tiff, made a release to the bargainor of all claim which he 
(plaintiff) might have against defendant, for having fraudu- 
lently removed said Russell out of the county. The property 
was not delivered when the bill of sale was executed, but by 
a parol agreement, made at that time, it was to be delivered 
on a given day, which, on demand, was refused. 

The plaintiff employed Swepston to manage and negotiate 
with Mrs. Hodge for his indemnity against the bond. Evi- 
dence was introduced, tending to show, that Swepston alarm- 
ed the defendant, by falsely representing to her the extent of 
her liability for Russell’s debts, and by other false statementa, 
and by threatening to levy an attachment on her property ; 
and had thus induced her to sign the bill of sale above re- 
ferred to. 

The defendant contended, first, that no such right passed 
by the written transfer, accompanied with the parol agreement, 
as would enable the plaintiff to sustain this action. 

Secondly. That there was no consideration. 

Thirdly. That there was such a fraud practiced by plain- 
tiff’s agent, on the defendant, as to render the conveyance 
void. 

_ is Honor was requested to instruct the jury according to 
these several positions, but declined to do so, and the defend- 
ant excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 


Hull and Moore, for plaintiff. 
Morehead, for defendant. 
Barrie, J. We cannot discover any error among those 


assigned in her bill of exceptions, which entitles the defend- 
aut to have the judgment reversed, and a venzre de nove 
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awarded. Divested of its complications, the case made for 
the defendant is simply this, that she was prevailed upon by 
what she alleges was the fraudulent representations of the 
plaintift’s agent, to execute a bill of sale for the carriage, 
horses and other personal chattels in question, and that she 
afterwards refused, upon demand, to give them up. The bill 
of sale is lost, and is, therefore, not before us; but the parties 
admit that it was in the ordinary form, and as such, it opera- 
ted to pass the title from the time when it was given. Black- 
burn on Sales, 150 et seq., 57 Law Lib. 80. The transfer of the 
bond, to say nothing of the release, was undoubtedly a sufhi- 
cient consideration for it, whether the cutting off the name 
of the surety to the bond made that void or not; for if it 
were of no value to the defendant, it was at least a prejudice 
to the plaintiff, to be deprived of it. 

The objection, that the bill of sale was obtained by means 
of the fraudulent representations of the plaintiff’s agent, ean- 
not avail in a Court of law. It is well settled, that a deed is 
valid in that Court, notwithstanding any fraud in the consid- 
eration of it, or in any false representation of a collateral fact, 
whereby the party was induced to enter into the contract by 
executing the instrument. Gant v. Llunsucker, 12 Ire. Rep. 
954; Reed v. Moore, 3 Ire. Rep. 810. It is only fraud in the 
factum, whish can be relied on as a defense at law; while 
frand, in the constderation, is left to be enquired of, and re- 
lieved against, in Equity. Logan v. Simmons, 1 Dev. and 
Bat. Rep. 18. As we do not find any error in the record, the 
judgment is affirmed. 


Per Corian. Judgment affirmed. 


JOHN W. PURVIS, ADM’R., TO THE USE OF J. 8. COLEMAN, vs. 
JAMES C. ALBRITTON, EX’R. OF LUKE ALBRITTON. 


Where a subscribing witness to a bond, having purchased the interest there- 
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in without endorsement, sold the same without endorsement, on a credit, 
with the avowed purpose of making himself competent to testify, and states 
that it was, at the time of the trade, and still is, his purpose, not to make his 
vendee pay for the bond, unless he can recover it, but says there was not 
any understanding to that effect between them in the trade; Feld that he 
is legally admissible. 


Action of prsr, tried before his Honor, Judge Saunpers, at 
the Fall Term, 1856, of Pitt Superior Court. 

The action was bronght on a bond, originally for $100, 
payable to.one Jason Purvis, dated in 1842, on which there 
was a credit of $53,90, dated 9th of January, 1848. 

William W. Sherrod, the subscribing witness, proved the 
execution of the bond by the testator of the defendant, and 
that in the latter part of the year 1843, (the credit being then 
endorsed,) he bought it from Purvis, the payee, but took no 
assignment of it in writing. Before making the purchase, he 
informed defendant’s testator (who had been his guardian) of 
jiis Intention to doso, and was advised by him to doit. After- 
wards, in 1847, he informed the testator, that he had purchas- 
ed the bond, though he did not show it to him, when he ex- 
pressed himself as being gratified that he had got it. De- 
fendant’s testator died in 1853, and more than ten years had 
elapsed from the date of the credit, on the note, to the death 
of the testator. After this latter event, the witness says, he 
was informed, for the first time, that it would be presumed, 
in law, to be paid, from the length of time, and he sold it to 
John 8. Coleman, and took his note in payment for it. Wit- 
ness did not inform Coleman of defendant’s refusal to pay, or 
that there was any difficulty about collecting the bond. <At 
the time of this trade with Coleman, it was not his purpose 
to make him pay the note which he received from him, un- 
less he should succeed in collecting the bond in question, and 
that his object in selling to Coleman, was to enable himself 
to testify in the case; but there was no understanding between 
him and Coleman that he was not to enforce their bargain, 
or that witness was to be liable to him in any way, and that 
he had no interest in the event of the suit. Witness said, no 
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part of the bond had been paid to him, and defendant’s tes- 
tator was a man of large property all the time he had it, and 
at his death. | 

The evidence of the witness was objected to, but admitted 
by the Court. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal. 


Rodman, for plaintiff. 
Batchelor, for defendant. 


Bartiz, J. The admission made by the defendant’s testa- 
tor to the subscribing witness, that the bond had not then 
been fully paid, was sufficient to rebut the presumption arising 
from the lapse of time, and the only question is, was he, under 
the circumstances, competent to testify? We certainly think 
that he came before the Court with a cloud of suspicion rest- 
ing upon him ; but after much reflection, we are satistied that 
the objection to him went to his credibility, and not to his 
competency. It is conceded that, at the time of the trial, he 
had no legal interest in the negotiable instrument sued upon. 
Ie had indeed theretofore purchased it, but had taken it with- 
out endorsement, and thus had an equitable one only in it. 
He, afterwards, for the very purpose of enabling himself to 
become a witness, assigned his interest to a third person and 
took the note of that person in payment of the price. After 
that time, he had neither a legal nor equitable interest in the 
bond, and though he had mentally resolved not to enforce the 
payment of the note taken from his vendee, unless the latter 
should recover the bond, that created a moral duty only ; one 
which could not be enforced either at Law or in Equity. 
This, it is now well settled, did not render him incompetent. 
1 Greenlf. Ev. 388, 480; 2 Phil. Ev. 99, note 92. The case 
of Perry v. Fleming, 2 Car. Law Repos. 458, was, 1n some 
respects, like the present. It was an action of debt upon a 
bond, to which non est factum was pleaded. The subscrib- 
ing witness to the bond had, soon after its execution, pur- 
chased it, but without endorsement; but in order to restore 
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his competency as a witness, he signed and sealed a release 
of all his right to Perry, the plaintiff, and deposited it in the 
clerk’s office for his use; he, the plaintiff, not being at Court. 
Under these circumstances, the witness was allowed to prove 
the execution of the bond; which was afterwards approved by 
the unanimous opinion of the Supreme Court. The case of 
Billingsly v. Knight, N.C. Term Rep. 103, shows too, that 
if the subscribing witness to a negotiable bond, becomes the 
assignee of 1t by endorsement, he may restore his competency 
as a witness, by endorsing it to another person without re- 
course and taking a release from that person. 


These cases clearly establish the principle, that a subscrib- 
ing witness to a negotiable instrument, who acquires, by his 
own act, an interest therein, either legal or equitable, may 
divest himself of that interest, and thus restore his competen- 
cy to testify in regard to it. Having neither a legal nor an 
equitable interest in the event of the cause, the law will not 
reject him as a witness, because he may feel himself under an 
obligation of morality or honor, not to sufier the party for 
whom he is called, to lose by the result of the suit. 


Per Curiam. _ The judgment is affirmed. 


JOSEPH WALDO AND COMPANY ws, LEVIN JOLLY. 


Where divers dealings are included in an account, the aggregate of which 
exceeds sixty dollars, the plaintiff can omit, or give credit for, any items 
he may choose, so as to bring the case within the jurisdiction of a single 
magistrate. | 

Where there is but one item of dealing, which goes beyond sixty dollars, this 
cannot be done. 

The plaintiff cannot, however, after thus obtaining jurisdiction, prove the ao- 
count under the book-debt law; for under that, he has to swear that the 
account sued on contains a full statement of all their dealings. 


This was an action of assumpsir, begun by warrrant, and 
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brought up to the Superior Court of Martin, where it was 
tried before Saunpers, J., at the Fall Term, 1856. 

The only question in the case was, whether, on an account 
containing various particulars amounting, in all, to more than 
sixty dollars, items could be credited so as to bring it within 
the jurisdiction of a single justice of the peace 5 the credit be- 
ing entered for that purpose only. 

His Honor, upon this question, was of opinion with the plain- 
tiff, and gave judgment accordingly ; from which the defend- 
ant appealed. 


Winston, jr., and Donnell, for plaintitis. 
No counsel appeared for the defendant in this Court. 


Nasu, C. J. The action commenced before a single mag 
istrate upon an account for sixty dollars; the account was, 
originally, for 872,95, but upon it was a receipt for $12,96, 
leaving the amount claimed, as stated in the warrant. On 
the argument it was insisted that the account, in its legal 
character, was one, and could not be cut up, without the as- 
sent of the defendant, into different parts, so as to bring it 
within the jurisdiction of a justice of the peace. 

We do not agree to the proposition. It is not true in law. 
Where an account consists of divers dealings of the parties 
at different periods of time, each dealing is a several transac- 
tion, and an action may be maintained on each. Thus, if a mer- 
chant has a store and black-smith shop, although the accounts 
are kept in the same book, he may bring an action upon 
each separately. 

If there be but one dealing, as the sale of a horse at $75, 
the plaintiff cannot give a single justice Jurisdiction, by enter- 
ing a credit; but where there are separate and distinct deal- 
ings, the plaintiff may warrant upon such portion of the ac- 
count as he may elect, and introduce any number of the deal- 
ings he thinks proper. In the latter case the statute of limi- 
tations runs from the date of each dealing. See Green wv 
Caldcleugh, 1 Dev. and Bat. 320. 
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This doctrine does not apply to actions under the book- 
debt law, when the plaintiff sustains his action by his own 
oath ; because the plaintiff has to swear that the account ren- 
dered contains a true account of all the dealings. 

We hold that the plaintiff in this case had a right to this 
action, without reference to the credit entered on the account, 
and that the magistrate had jurisdiction. 


Per CortaM. Judgment affirmed. 


JOHN W. GARRARD vs. WILLIAM G. DOLLAR. 


In an inquest of damages upon a judgment by default, nothing that would 
have amounted to a plea ia bar io the cause of action, can be given in ev 


dence to reduce the damages. 

The measure of damages against a vendee for refusing to perform his contract 
for the purchase of land, (the vendor having offered to do all that the con- 
tract required of him,) 1s the purchase money with interest. 


This was an ENQUIRY of DAMAGES upon a judgment by de- 
fault, tried before Person, J., at the Fall Term, 1856, of Or- 
ange Superior Court. 

The plaintiff offered in evidence a writing, under the hand 
and seal of the defendant, as follows, viz: 


“This certifies that John W. Garrard and William G. Dol- 
lar, of the County and State above named, have made the 
following contract and agreement, to wit: That the said Dol- 
lar has purchased of the said Garrard, a certain parcel or 
tract of land, known as Peter’s Cross-roads, at ten dollars per 
acre, and the line as follows, (describing the same by metes 
and bounds.) The said Doliar agrees, when the amount of 
the land is ascertained, to execute to the said Garrard, his 
bonds with approved security, divided into three parts equal- 
ly, and payable as follows: first bond, payable Jan. Ist, 1856 ; 
second bond, payable January Ist, 1857; and the third bond, 
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payable January 1st, 1858; all bearing interest from date. 
The said Garrard agrees to give said Dollar possession the 1st 
day of October next.” Dated 31st of August, 1855. We further 
proved that he and the defendant had the land surveyed be- 
fore the suit was brought, and there were 287 1-4 acres; and 
that defendant refused to give his bonds. 


The defendant offered the evidence of Cadwallader Jones, 
jr., Esq., that, at the date of the covenant sued on, he was the 
owner of the land, but that, before that time, he had contrac- 
ted, in writing, to sell it to the plaintiff, and to make title 
whenever the purchase money was paid. Plaintiff’s counsel 
objected to the admissibility of this evidence, but the objec- 
tion was overruled, and the testimony received. Plaintiff ex- 
cepted. Mr. Jones proved further that, since the alleged 
breach of the contract, the whole of the purchase money had 
been paid to him, and that during the week (then current) he 
had executed to him a deed for the premises in fee simple. _ 


The plaintiff then produced and offered to file a deed to 
the defendant as an escrow, to take effect upon the payment 
of the price agreed upon for the land. 


The jury found the following special verdict: “That the de- 
fendant covenanted with the plaintiff to give his bonds for 
287 1-4 acres of land, at $10 per acre, and they assess his 
damages at €2872,50, unless their further finding, to wit, that 
at the time of the breach of the said covenant, the plaintiff 
had no title to the land, but the same was, and continued 
in Mr. Jones, until the present term of this Court, ought, in 
law, to be taken in mitigation of damages; and if it ought so 
to be taken, they assess the plaintiff’s damages at 6 pence.” 

Upon consideration whereof, the Court gave judgment for 
the plaintiff for six pence and costs; from which the plaintiff 
appealed. 


Norwood, for plaintiff. 
Turner and filler, for defendant. 
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Barrie, J. We are clearly of opinion that the judgment 
by default precluded the defendant from using, for the pur- 
pose of reducing the damages, testimony which would have 
defeated the action, hada pleain bar been putin. <A default 
admits all the material averments properly set forth in the 
declaration, and, of course, everything essential to establish 
the right of the plaintiff to recover. Any testimony, there- 
fore, tending to prove that no right of action existed, or deny- 
ing the cause of action, is irrelevant and inadmissible. 2 Sel- 
lon’s Practice, 25; DeGaillon v. L’ Aigle, 1 Bos. and Pul. 

tep. 868; Lust India Company v. Glover, 1 Stra. Rep. 612; 
Foster v. Sinith, 10 Wend. Rep. 356. In the case last cited, 
which was an action of trespass for false imprisonment, the 
principle upon which the rule is founded is well explained. 
“ The evidence,” says Netson, J., in delivering the opinion of 
the Court, ‘ would have been inadmissible under the general 
issue In justification, without notice or special plea, were it 
not for the provisions of the statute for the more easy plead- 
ing of public officers, and those acting in aid of them, and the 
reasons given are to prevent surprise upon the plaintiff on 
the trial, and to enable him to meet the defendant upon equal 
terms with respect to the evidence. 1 Chitty’s Pl. 493. These 
‘reasons are equally strong against allowing the evidence with- 
out notice, in mitigation of damages ; besides, the inconsistency 
of hearing evidence in contradiction of the legal effect of the 
record, which is not pertinent to any issue presented by it. 
If this practice were tolerated, it would enable defendants to 
have substantially the benefit of a justification in every case 
in which evidence could be procured to establish it, without 
notice to the plaintiff of such defense; for if admissible, and 
the justification should be proved, the least effect that could 
reasonably be given to it would be to reduce the inquest to 
nominal damages. This would be the standard of damages 
in all cases upon such proof.” These reasons seem to us to 
be unanswerable when applied to the action of trespass, and 
they are not less cogent in their application to the present ac- 
tion of covenant for a breach of a contract under seal. If the 

12 
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testimony which would have defeated the action upon a plea 
in bar, be admitted in mitigation of damages upon the de- 
fendant’s default, it will give him the great advantage of re- 
pudiating his contract upon the payment of nominal damages, 
for no second action can be brought upon it. 

But if the defendant had pleaded, and thereby given the 
plaintiff notice of his ground of defense, the latter might have 
submitted to a judgment of nonsuit, and, afterwards, brought 
another action when he had done what was necessary on his 
part to enable him to sustain it. On an enquiry of damages, 
then, upon a default, all the material allegations of the plain- 
tiff’s declaration are to be considered as admitted by the de- 
fendant to be true, and the only question will be, what is the 
rule of damages in the particular case? If the damages be, in 
their nature, uncertain, asin many of the forms of action they 
will be, then the amount will have to be ascertained by the 
proofs which each party may be able to produce. If they 
are certain, or, by computation, capable of being reduced to 
a certainty, then there will be little or no room left for proof. 
In the.case before us, the defendant covenanted to pay a cer- 
tain price yer acre for a tract of land, the number of acres of 
which, was to be ascertained by a survey. It was so ascer- 
tained, and the sum agreed on to be paid was thus reduced to 
a certainty. That sum the plaintiff is entitled to recover as 
damages, unless it be the rule that a vendor of land, after do- 
ing everything he can towards the fulfilment of his part of 
the contract, can recover from the defaulting purchaser nom- 
inal damages only. This is an important practical question, 
and upon it the decisions of Courts in different countries do 
not seem to be uniform. In England, it is said, that when 
the vendee refuses to perform, the measure of damages is 
held to be the difference between the price fixed in the 
contract and the value at the time fixed on forthe deliv- 
ery of the deed; so that if the property does not fall in value, 
the vendor can get nothing but nominal damages. Thus, in 
the case of Laird v. Pim, 7 Mee. and Wels. Rep. 474, 
where an eminent Judge, Baron Rotrer, (who is now the 
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Lord Chancellor Cranworts,) had, at the trial, restricted the 
vendor to nominal damages, the Court of Exchequer, on the 
argument of a rule to show cause why the damages should 
not be increased to the amount of the purchase money, said, 
“The question is, how much worse is the plaintiff by the di- 
minution in the value of the land, or the loss of the purchase- 
money in consequence of the non-performance of the contract? 
It is clear he cannot have the land and its value too.” There 
are, indeed, some prior English cases which seem to have 
held a contrary doctrine. Goodzsson v. Nunn, 4 Term Rep. 
761; Glazebrook v. Woodrow, 8 Term Rep. 366. In Ver- 
mont the rule, as laid down by the Court of Exchequer, was 
recognized. Sawyers v. Mclntire, 18 Verm. Rep. 27. A dif- 
ferent rule prevails in Maine, (Aland v. Plummer, 4 Green. 
Rep. 258,) and in New York, (Shannon v. Comstock, 21 Wend. 
457; Welliams v. £veld, stated shortly in a note to page 192 
of Sedgwick on Damages). Mr. Sedgwick says, that “the 
question is evidently not free from perplexity. On the one 
hand, it is said that the vendor, by making a tender, has per- 
formed his contract so far as it les in his power; that his 
right is complete to the performance of the contract by the 
vendee, and that this performance is the payment of the pur- 
chase-money. ut on the other side, it is replied with great 
force, that the recovery cannot pass the fee in the land; that 
the legal seizin still remains as at first; that the vendor has 
not parted with his property ; that, if the land has not fallen 
in price, he has lost nothing; that the common law gives 
damages for none but actual loss; and it is insisted that the 
true measure of damages in such a case is the difference be- 
tween the stipulated price and the actual value at the time of 
the breach, or, perhaps, at the time of the trial.” Sedgwick 
on Damages, 191, 192. The author, in a note to the page 
last referred to, expresses his preference for the latter rule, 
though he admits that it is different with respect to the sale 
of personal chattels. See page 281. 

The counsel have not referred us to any casé in our Court 
where the rule {has been settled. In the absence of an ex- 
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press adjudication, we feel at liberty to adopt the rule that 
gives to the vendor the contract price with interest thereon, 
when he shows he has done all in his power to complete the 
contract on his part, by making and tendering a deed to the 
yendee. Ifa Court of Law cannot take into consideration the 
fact, that upon the payment of the purchase-money the Court 
of Equity will compel the execution of a deed by the vendor, 
it can enforce its own salutary principles, that no person shall 
take advantage of his own wrong, and will thus prevent an 
unscrupulous vendee from mocking his innocent vendor by 
refusing to perform his solemn engagement, and submitting 
to a judgement for a penny damages. 

The judgment given in the Court below, in favor of the 
plaintiff, for six pence damages, is reversed, and judgment 
will be entered in this Court in lis favor, upon the special 
verdict, for $2872,50, and also for costs. 


Pir Curiam. Judgment reversed. 


PASCHAL McCOY vs THE JUSTICES OF HARNETT COUNTY. 


A mandamus to the justices of a County to compel them to do a thing in their 
public capacity, requires “a return” by them as a body. 

Where an alternative mandamus was directed to the justices of a County, and 
one set of them, as individuals, made a return of one import, and another 
set of them made a return of a different import, no convention having taken 
place to get the voice of the majority, it was Held, that the return was a 
nullity, and that all the proceedings in the cause, predicated on it, were er- 
roneous, 

An appeal by one set of the magistrates in the above case, was held to be 
proper. 


This was an application for a manpamts, to be directed to 
the justices of Elarnett County to compel the fulfilment of a 
contract made with the petitioner for the building of a Court- 
House and Jail, heard before Person, Judge, at a Special 
Term, June, 1856, of Cumberland Superior Court. 
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At the Term of the Court to which the writ was returnable, 
an informal statement, entitled “a return,” was filed by Geo. 
W. Pegram, Esq., and several other justiees of the peace for 
Harnett County, admitting the justness of the petitioner’s de- 
mand, and alleging their entire willingness to pay the same ; 
at the same time another statement was made by Robert C. 
Belden, Esq., and other justices of the peace of that County, 
denving the justness of the claim, and giving reasons 7m exten- 
so why they had refused to pay the same; neither of these 
statements being in fact, nor purporting to be, the return of 
the justices of the County as a body. 

A. motion was made that the return of Rh. C. Belden and 
others be quashed; which motion was allowed. 

A. motion was then made, on the other side, that R. C. Bel- 
den and others have leave to amend their return ; which was 
also allowed. 

Ilis Honor proceeded further to consider the case, and or- 
dered a peremptory mandamus to issue; from which judgment 
R. C. Belden and his associates appealed to the Supreme 
Court. 


LTaughton, for plaintiff. 
J. Winslow, B. Fuller, and McKay, for defendants. 


Pearson, J. A mandamus to * the justices of a County” 
issues against them as @ body, and not asseparate individuals ; 
so they must make “a return” asa body. To this end, it is 
proper tor the justices to convene, aud a majority being pre- 
sent, as for the transaction of any other County business, to 
agree upon the facts which are to be set out for their return. 
In this, as in other cases, a majority of those present will gov- 
ern. They will then appoint some one of their body, who, as 
their agent, is to make the proper affidavit, and do all other 
acts and things which may become necessary in the course of 
the proceeding. 

This was the course pursued in Zucker v. The Sustices of 
Tredell, 1 Jones’ Rep. 451, where the Court say, “ Both the 
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petition and return are well drawn for the purpose of putting 
the matter of controversy upon the merits, and may be used 
as forms,’ and accordingly the Reporter sets out the petition 
and return at large. 

In that case issues were made up upon “the return,” and 
thereupon, the Court was enabled to decide the controversy. 
In this case there is no return made by the justices as a body. 
G. W. Pegram, Esq., and several others of the justices, unite 
in making what is termed their return; and Robert C. Bel- 
den, Isq., and several other justices, unite in making 
what is termed their return; so, there are two inconsist- 
ent and repugnant returns, neither being, nor purporting to be, 
in fact, the return of the justices of the County as a body. 

There is, in effect, no return, and nothing upon which the 
Court could rightfully take any action; consequently, it was 
error in the Court to proceed and order a peremptory manda- 
mus. The proper course was to direct both of the so-called 
returns to be withdrawn from the files, and to require the jus- 
tices to make a return as a body; in analogy to the order di- 
recting a “repleader,” in an ordinary action where, when the 
pleadings terminate in an immaterial issue, or upon a traverse 
which is too narrow, the Court directs the parties to begin 
anew—commencing at the first wrong step. 

The order appealed from must be reversed, and this opin- 
ion will be certified, to the end that there may be a proper 
return, so as to enable the Court to decide the matter in con- 
troversy. 

It was insisted in the argument, that the case was not pro- 
perly in this Court; for, that a part of the justices, only, ap- 
pealed, which they had no right to do. The justices who ap- 
pealed had been recognised as distinct and several parties to 
the proceedings, and, as such, were required to make a return, 
although certain others of the justices had made what is call- 
ed their return. This destroyed the unity of the action which 
the nature of the proceeding requires, and entitled these par- 
ties to the right of taking an appeal, for the purpose of hav- 
ing corrected the error into which the Court had fallen by 
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not requiring the return to be made by the justices as a body; 
by reason of which error all further proceeding in the pre- 
mises was made impracticable. 

Several points were mooted in the interesting argument with 
which we were favored, that it is not necessary to advert to; 
but as the case is sent back, it may be well to state the posi- 
tions that seem to be sustained by the authorities, and our 
practice : 

ist. The return is a waiver of all the objections to the pe- 
tition and writ, treating it as mesne process, which go to the 
form, and not to the substance. | 

2nd. Although, according to the practice in England, the 
writ not only sets out distinctly all thatthe party is command- 
ed to do, but also all of the allegations upon which the writ 
is granted, so as to inform the party to what he is to make 
return, yet, our practice has been to set out in the writ, only 
what the party 1s commanded to do, and to send, with the 
writ, a copy of the petition, so as to inform the party to what 
he is to make return. This practice seems to have been bor- 
rowed from that of the Courts of Equity in respect to injunc- 
tions. Doth practices are admissible, but ours commends it- 
self upon the score of convenience, from the fact that, with 
us, the clerks are not usually skillful enough to frame a writ 
with the recital of the necessary allegations, and a copy of 
the petition as a part of the writ, although requiring more 
writing, is less apt to give rise to mistakes. 

8rd. The justices being informally apprised of the writ, 
may, when convened for the purpose of agreeing upon “a re- 
turn,” as a body, accept service of a writ formally drawn up, 
or of the writ and a copy of the petition, according to our 
practice, and in this way save the trouble and expense of a 
writ for each one of the justices. 


Perr Curiam. Judgment reversed. 
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THOMAS DEWEY vs. WILLIAM B. COCHRAN. 


A note, made payable to “T. D., cashier,” negotiable and payable at. a partic- 
ular bank, which is made for the purpose of being discounted at that bank, 
but is rejected and not discounted, is afterwards sold and delivered by the 
principal therein, without the assent of the sureties, to a third person; Held, 
that T. D. could not recover against the surety on such note, for the bene- 
fit of such third person. 


Action of przt, tried before Baizey, J., at the Fall Term, 
1855, of Cabarrus Superior Court. 

The following case agreed, was submitted for the Judgment 
of the Court. 

The note declared on is as follows: 

* $927,00. Cuartorre, N. C., April 18th, 1854. 

Eighty-eight days after date, we, Caldwell and Hagins, as 
principals, and R. T. McEntyre and W. B. Cochran, as sure- 
ties, promise to pay to Thomas. W. Dewey, Cashier, or order , 
nine hundred and twenty-seven dollars, for value received. 
Negotiable and payable at the branch of the bank of the State 
of North Carolina, at Charlotte.” (Signed by the persons 
named in the note.) 

The said note was made ona printed form, prepared by 
the bank, and according to which, most of the notes discount- 
ed were framed, but was in blank as to the amount It was of- 
fered for discount by Hagins, one of the principals therein 
named, to John Erwin, the president of the bank at Char- 
lotte, who informed the party offering it that it could not 
be discounted. The usual mode of doing business in this 
bank is, for the makers to offer the note for discount, and it is 
submitted to a board of directors. If they approve of it, it is 
discounted by the cashier, and it then becomes the property 
of the bank. If rejected by the board, the note is return- 
ed to the makers, or thrown aside as worthless. After Hagins 
was informed by the president of the bank that the note could 
not be discounted, he carried the same to Charleston, in South 
Carolina, without the knowledge or consent of the sureties, or 
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either of them, and the firm of Caldwell & Hagins being pre- 
viously indebted to 8. 8. Farrar and Brothers, he filled up 
the blank with the sum of $927,00 and delivered the note to 
that firm, in discharge of this previous indebtedness. The 
note was sent to Mr. Dewey by Farrar & Brothers for collec- 
tion, and when it fell due, at their instance he had it protest- 
ed for non-payment. Suit was then instituted by Farrar & 
Brothers, in the name of Thomas W. Dewey, cashier, on the 
note in question. Itis further agreed, that after the conver- 
sation with the president of the bank above referred to, 
the note was not submitted to the board of directors to be 
passed on; and it is further agreed, that the note was made 
by the persons signing it, with the view of being discounted 
at the bank. 

Upon this special case it is agreed that, if the Court shall 
be of opinion for the plaintiff, judgment is to be rendered for 
$1012,07, of which sum $927,00 is principal money ; but if of 
a contrary opinion, judgment of nonsuit is to be rendered. 

On consideration of the case agreed, his Honor, being of 
opinion with the defendant, ordered a nonsuit; from which 
judyment the plaintiff appealed. 

Osborne and Boyden, tor plaintiff. 

Welson, for defendant. 


Nasi, C. J. The action is on a note of which the follow- 
ing isa copy: “ Highty-eight days after date, we, Caldwell 
& Hagins, as principals, and R. T. McEntyre and William 
B. Cochran, sureties, promise to pay to Thos. W. Dewey, cash- 
ier, or order, nine hundred and twenty-seven dollars. Value 
received. Negotiable and payable at the branch of the bank 
of the State of North Carolina, at Charlotte.” This note was 
presented to the president of the proper bank, at Charlotte, 
when the holder was informed that the bank would not dis- 
count it. Mr. Hagins, one of the firm of Caldwell & Ifagins, 
the principals in the note, took it to Charleston, in South 
Carolina, where he transferred it, by assignment, to S. S. Far- 


186 IN THE SUPREME COURT. 


Dewey v. Cochran. 


rar & Brothers, in payment of a debt due them by Caldwell 
& Hagins. | 

The action was brought to the County Court of Cabarrus, 
where judgment was rendered against all the parties to the 
note. Cochran alone appealed to the Superior Court. Coch- 
ran was one of the sureties. 

The first enquiry is as to the nature ot the contract into 
which the sureties entered. They bound themselves to pay 
to Thomas Dewey, or his order, the sum mentioned in the 
note. To the validity of every contract it is essential that it 
receive the assent of the parties, to be bound either as payers 
or performers. Parsons on Contracts, 399. In this case it is 
not pretended that Thomas Dewey ever accepted the note. 
On the contrary, the bank, through its president, and whose 
otticer, Mr. Dewey was, refused to receive the note. There 
is, then, no contract between Mr. Dewey and the defendant. 
Mr. Dewey has’ not the legal title to the note. But the ac- 
tion is brought not for the benefit of Mr. Dewey or the bank, 
but for the use and benefit of Farrar & Brothers, to whom it 
was assigned by Hagins. Did they, by this agreement, ac- 
quire such an interest in the note as to enable them to bring 
this action in the name of Thomas Dewey, the original payee ? 
We think*they did not. The note in question is made 
payable ,and negotiable at the branch of the bank of the 
State, at Charlotte. What is the meaning of the word nego- 
tiable? Itis admitted that the note ig in the usual form of 
such instruments. Put into plain English, the word negotia- 
ble means that the money is to be borrowed from the bank 
designated. The sureties bound themselves that if the bank 
would discount the note, they would pay it at maturity ; but 
they do not promise to pay any other holder of the note who 
does not claim through the bank. Many reasons might ex- 
ist why they would noi be willing to incur that responsibility 
when they would not be willing to incur it with a private in- 
dividual. If the note was discounted at the bank, they knew 
that, after ninety days, they could take up the obligation or 
refuse to prolong their responsibility by joining in a renewal 
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of the note, and then the bank might, and would, proceed to 
collect it. Ifnegotiated to a private individual, years might 
pass before they knew where it was, or before it was presented 
for payment, nor could they, until it was presented for pay- 
ment, know certainly that it was outstanding; whereas, if 
in the bank, he would know where to go, and he could, at 
any time after maturity, ascertain whether it had been taken 
up and discharged by his principal, and, if not, be enabled to 
secure himself. It never was intended by the defendant that 
the note should be thrown into market in any other way than 


as pointed out in his contract. The principle controlling the 
case 1s fully stated in Lespass v. Latham, Bus. Rep. 188. 
That was an action of debt upon a sealed instrument, which 
was payable to Mrs. Parker. When presented to her she re- 
fused to Jend the money upon it, and it was returned to the 
obligors. Subsequently one of the obligors, and for whose 
use the money to be raised was intended, induced the payee 
to endorse it without recourse, and the money was advanced 
upon it by the plaintiff. The Court say, “The instrument, in its 
original concoction, was not intended by the defendants to be 
thrown into market to raise funds from any one who would 
advance them, but from a specified individual, and that per- 
son refusing to lend money upon it, it must be shown that the 
defendants agreed to the new intent, that is, becoming bound 
to Respass, which does not appear.” 

In our case, the source from which the money was to be 
borrowed is specified in the instrument, to wit, the branch 
bank of the State, at Charlotte; and the bank having refused 
to discount it, the note, as to the defendant, the surety, died, 
and could not be revived by a transfer to Farrar & Brothers 
without his assent. Of all this the beneficial owners were ap- 
prised from the face of the note. At any rate, the fact that 
Mr. Dewey, the orginal payee, as cashier of the bank, had 
not endorsed it, taken in connection with the tenor of the 
note, was sufficient to put them on the enquiry. 
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According to the case agreed, the Judge below gave judg- 
ment of nonsuit, which is affirmed. 


Per CurramM. Judgment affirmed. 


JOHN M. INGRAM vs. SOPHIA W. INGRAM. 


The law presumes that every administrator settles up the estate in his hands 
within two years. In an action, therefore, on agreement to payadebt when 
a certain estate is settled, if two years have elapsed from the date of the 
administration, the plaintiff hasa prima facie right to recover, and the burden 
of showing that the estate was not settled, is thrown on the defendant. 

An agreement between persons interested in an estate, the consideration of 
which is not to bid against each other at the administrator's sale, is against 
the public policy, and void. 


Ts was an action of assumpsrr, tried before xis, Judge, 
at the Spring Term, 1856, of the Superior Court of Union 
County. 

The action was founded upon the following written instru- 
ment, viz! 

“ Whereas, John M. Ingram, has released to me all his in- 
terest in the estate of George W. Ingram, and also agreed not 
to bid for the property, when sold, upon which I hereby agree 
to pay him, when the estate of George W. Ingram is settled 
by the administrator, his claims on the estate of said George 
W. Ingram, consisting of one hundred and seventy-five dol- 
lars for the hire of negroes, due the Ist of January, 1843, for 
which no note was given; and a note due on the Ist of Jan- 
uary, 1842, for one hundred dollars and eighteen certs; also, 
anote for twenty dollars, due Ist of January, 1836. Giv- 
en under my hand, May 13th,1848.” (Signed by defendant.) 

The defendant pleaded the “ general issue,” and that the 
“contract was against public policy.” 

The execution of the instruinent was proved ; also, that the 
administration, on the estate of George W. Ingram, was 
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granted to one Roland Crump, in April, 1848. The writ, in 
this case, was issued 10th February, 1854. 

The defendant’s counsel contended in the Court below, 
that plaintiff could not recover. 1st. Because he had not 
proved that the estate of G. W. Ingram had been settled be- 
fore the suit was brought. 2nd. The contract was against the 
public policy, and oa void. 

Tis Honor was of opinion with the defendant on both these 
points. Whereupon, the plaintiff submitted to a nonsuit and 
appealed. 


Ashe, for the plaintiff. 
Osborne, for the defendant. 


Barriz, J. We do not concur with his Honor upon the 
first ground of objection taken for the defendant, to wit, that 
the action was-commenced too soon. The law required that 
the estate should be settled up by the administrator within 
two years, and the presumption is, that he performed his duty, 
unless the contrary be shown. This presumption was suffi- 
cient to make a prima facie case for the plaintiff, and throw 
the burthen on the defendant of proving that the estate of the 
intestate had not been settled when the writ was issued. 

The second objection is fatal tv the action, and upon that, 
we think that the decision of his TLonor was correct. The 
principle established by the cases of Sharpe v. Larmer, 4 Dev. 
and Bat. Rep. 122, Ramsay v. Woodard, 3 Jones’ Rep. 508, 
and Llythe v. Tovingeod. 2 Ive. Rep. 20, is directly applica- 
ble to the present case. Itis that “the law prohibits every 
thing which is contra bonos mores, and, therefore, no con- 
tract which originates in an act contrary to the true prin- 
ciples of morality, can be made the subject of complaint 
in the courts of justice.” In Blythe v. Lovingood, the con- 
tract was declared to be void, because it was founded upon a 
consideration, by which the State was to be deprived of a fair 
price forits land. In the case before us, the consideration of 
the defendant’s promise was, that the creditors or some of the 
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next of kin of George W. Ingram, deceased, were to be de- 
prived of the fair value of his slaves. 

The objection may seem to come with a very bad grace 
from the defendant, because she was particeps criminis. It 
is not for her sake that it is allowed; but it is founded in gen- 
eral principles of policy, of which she has the advantage, con- 
trary to the real justice as between her and the plaintiff. No 
Court will lend its aid toa man who founds his cause of ac- 
tion upon a promise, the consideration of which is contra bo- 
nos mores, or against the public policy, or laws of the State, 
or in fraud of the State, or of any third person. See the cases 
referred to in Llythe v. Lovingood, ubt supra. 


PER CURIAM. The judgment is affirmed. 


JAMES W. WATT vs. ALEXANDER JOHNSON et al. 


An execution which comes to the hands of a sheriff, after the assignment of 
partnership effects by one of the firm in satisfaction of partnership 
debts, although tested before such assignment, does not, by relation back to 
the teste, overreach it; and consequently, the sheriff in such a case, may 
lawfully return nulla bona. 


Turs was an action of pest, tried before Prrson, Judge, at 
the Fall Term, 1856, of Chatham Superior Court. 

The declaration was against the defendant Johnson and 
his sureties, on the bond of the former, as sheriff of Cumber- 
land. The breach alleged was, for failing to levy an execu- 
tion on property liable to the debt. 

It appeared that on the 2nd day of January, 1852, an exe- 
cution, in favor of the plaintiff, against Talliaferro Hunter and 
Solomon McCullough, was put into the hands of the sheriff, 
on ajudgment that had been rendered against them at the 
December Term, 1851, of Cumberland County Court, and at 
the time of the rendition of the said judgment, the defendants, 
as copartners in working a contract on Cape-lear river, 
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owned a number of mules, wagons, carts, and other personal 
property, within the bailiwick of the said sheriff; upon 
which execution, the sheriff returned nella bona. 

For the defendants, it was shown that, on the 10th day of 
December, 1851, Iiunter, by a deed of bargain and sale, as- 
signed all his interest in the property in question, to one Jas. 
McCullough; after which, a new copartnership was formed, 
which was known by the name and style of “ McCullough & 
Co.”, consisting of the defendant Solomon McCullough, and his 
two sons, James and Thomas, and one James McElrath. 

On the Ist day of January, 1852, James McCullough, one 
of the partners in this latter firm, by deed of that date, as- 
signed and conveyed to one John H. Cook, all the said pro- 
perty, and every thing else belonging to the firm of McCul- 
lough & Co., in part satisfaction of a debt, which the said 
firm owed to the said Cook. After which, McCullough & Co. 
became insolvent, and the remainder of Cook’s debt was not 
collected. The sheriff went, on the day after receiving the 
execution, to search for property, but could find none other 
than the mules, wagons, carts, &c., aforesaid, which were 
then in the possession of Cook, who claimed the same as his 
property, and forbade the said sheriff, at the risk of a law-suit, 
to levy on it. 

Tis Honor charged the jury that, if they believed that the 
sale from Hunter to James McCullough was an honest one, 
the property in question, after December, 1851, vested in the 
new company of McCullough & Co., and if they should find 
that the sale by James McCullough on the Ist of January, 
1852, to John H. Cook was bona fide, and in satisfaction of a 
firm debt, they should find forthe defendants. Plaintiff ex- 
cepted. 

Verdict and judgment for defendants. Appeal by plaintiff. 


Tlaughton, for plaintiff. 
Manly, Miller and Phillips, for defendants. 


Bartiz, J. The counsel for the defendants have, in their 
argument here, placed their defense upon two grounds: 
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First. That the execution which came to Johnson’s hands, be- 
ing upon a judgment against one partner for his individual debt, 
did not relate back to its teste so as to prevent one of the oth- 
er partners from assigning the partnership effects in satisfac- 
tion of partnership debts. 

Seeondly. That the defendant, as sheriff, was not bound— 
at least not without an indemnity—to levy the execution up- 
on goods which were not in the possession of the defendant 
therein, but in that of another person, who claimed them as 
his own. | 

The counsel have not been able to refer us to an adjudica- 
ted case, or to any elementary writer, directly in point upon 
their first ground, yet, we believe the doctrine for which they 
contend, is correct. At common law a jiert fucias had rela- 
tion to its teste, and bound the goods and chattels of the de- 
fendant as to him, and all persons claiming under him, from 
that time, 2 Bac. Abr. 733; Bing. on Judgments and Execu- 
tions 190, 191, 192, 43 Law Lib. 80, 81); Gilky v. Decker- 
son, 2 Wawks’ Rep. 341. The reason upon which this rule 
was founded was that, if it were otherwise, the defendant 
might, as soon as a judgment was obtained against him, sell 
his property, and thus deprive the plaintiff of the fruits of his 
recovery. But in England it was found to operate so hardly 
upon bone fide purchasers, that it was changed as to them by 
the statute 29th Ch. 2, so as to bind the property, only from 
the delivery of the writ to the sheriff. Bac. Abr. and Bing. 
on Judgments and Executions, wht supra. That statute has 
never been in force in this State, and, as we have not enacted 
a similar one, the rule of the common law still prevails here, 
as is shown by Gilky v. Dickerson, Green v. Johnson, 2 
Hawks’ Rep. 309, and many other cases. 

This rule of the relation of an execution to its ¢este, apples 
clearly then to the goods of the defendant while he holds in 
his individual right; but does it apply to such as he may hold 
in partnership with others? Itis very certain that the inter- 
est which one has in partnership is, in many respects, mate- 
rially different from that which he has in his separate pro- 
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perty. Of the latter, he alone has a right to dispose; but of 
the goods and chattels belonging to a partnership, each part- 
ner has a right to sell them in the course of their business, or 
to assign them in payment of antecedent debts of the firm, 
or as security for debts thereafter to be contracted on account 
of the firm; Collyer on Part., sec. 894, 385, and note 3 to the 
last-named section in Perkins’ edition. Now, in the case of 
an execution against the separate goods of a defendant, the 
doctrine of relation may well apply; for, as is said in /lardy 
v. Jasper, 8 Dev. Rep. 158, “he is not permitted to defeat 
the process.” To this extent it may be sustained upon some 
show of reason; but that it onght not to be stretched farther, 
is shown by that very case, in which it was held, that if a7. 
Ja. be issued to one county, and afterwards, an alias to anoth- 
er, a sale by the defendant of his property situated in the lat- 
ter county, made while the first writ was in the hands of the 
sheriff, was valid. [fad the property been in the first coun- 
ty, and the alias issued to the sheriff of that, the goods would 
have been bound by the ées¢e of the first execution. rasfeld 
v. Whitaker, 4 Hawks’ Rep. 809; Palmer v. Clark, 2 Dev. 
Rep. 3854. The hardship of this rule evidently operated upon, 
and influenced, the minds of the Judges in deciding that the 
case of Lardy v. Jusper did not come within it. “The party 
(they say) is restrained by the writ from disposing of any 
thing, which, by the same writ, can be taken in satisfaction of 
thedebt. ‘This is carrying it far enough ; for often, executions, 
by the fictitious relation to the ¢este, over-reach honest and 
hona fide sales. We find the law upon that subject certain 
and settled, and, therefore, we cannot change it from any 
sense of hardship.” But as the law was not found to be so 
settled, when the first 7. fa. and the alzas issued to different 
counties, the Court would not extend the doctrine of relation 
to such a case. If the doctrine were extended to an execu- 
tion against a partner for his separate debt, the evils resulting 
from it would be vastly greater. It is now well settled, both 
in England and in this State, as well as in many of the other 
States of the Union, that, under such an execution, the sheriff 
13 
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may seize and sell the partnership effects. Collyer on Part., 
sec. 822, and note 2 thereto in Perkins’ Edition; Vann v. Zus- 
sey, 1 Jones’ Rep. 881. Each and every partner has also the 
undoubted right to sell or transfer, in the course of business, 
or in the payment of debts, each and every article belonging 
to the firm. Each and every purchaser of those articles might 
be affected by this inexorable rule of relation, if it were al- 
lowed to prevailin suchacase. Butitcannot be. The right 
of one partner to sell, and the right of the sheriff to seize the 
goods by relation under an execution against another, are in- 
consistent, and one of them must give way to the other. The 
right of disposition in the partner is, in our opinion, the prior 
and paramount right, and that of the sheriff to seize the goods, 
must yield to it and be restricted to such goods as are in the 
possession of the firm when the officer goes to levy his execn- 
tion. There is a marked difference between the interest ac- 
quired by a purchaser from a copartner, and from the sheriff, 
The former gets an absolute right in severalty, while the lat- 
ter becomes a tenant in common of the article with the 
other partner, and takes subject to an account between the 
partners and to the equitable claims of the partnership 
creditors. See note 2 to 822 section of Perkins’ Collyer 
on Partnership. Treadwell v. Lascoe, 8 Dev. Rep. 50. This 
difference in favor of the interest of the purchaser from the 
partner, may, in some degree, tend to show the superiority of 
his right of disposition, and that it cannot be superseded by 
the relation of an execution to its teste. 

But, perhaps, it may be said that, as the debtor partner has 
the same power of disposition over all the partnership effects as 
the others, therefore, all such effects are bound by the rela- 
tion of the execution to its teste, whether sold by him or by 
the other partners. To this, the reply is, that there is a dis- 
tinction in this respect, between the debtor’s separate and 
partnership property, in one case, at least, which is well set- 
tled upon undoubted authority: Ifa debtor die after a judg- 
ment is rendered against him, an execution may be issued 
against his goods after his death, which will bind them in the 
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hands of his executor or administrator, and the sheriff may 
levy upon andsell them. 2 Bac. Abr. ; Bing. on judgments 
and executions, ube supra. The reason of this is, that the ex- 
ecutor or administrator represents the debtor, and can no 
more “defeat the process” than the debtor himself, had he 
lived, could have done it; but the partnership goods do not de- 
volvye upon the executor or administrator of the debtor part- 
ner; as to such goods the debtor is not represented by him ; 
the goods vest in the surviving partners, who have the power 
to sell them for the purpose of paying the debts of the firm 
and closing the partnership business. ‘The surviving partners 
claim the goods, not as the representatives of the deceased, 
but by a right which is incidental to the compact of copart- 
nership. That right cannot be defeated by what Judge KRur- 
FIN, in Hlardy v. Jasper, calls a fictitious relation of an execn- 
tion to its teste. 

Another instance may be adverted to, to show that an exe- 
cution is not always efficacious by relation to its teste. When 
several executions, issuing from different competent tribunals, 
are in the hands of different officers, there, to prevent conflicts, 
if the officer holding the junior execution seizes property by 
virtue of it, the property so seized is not subject to the execn- 
tion in the hands of the other officer, althongh first tested. 
Jones v. Judkins, 4 Dev. and Bat. Rep. 454. Lord Etren- 
BOROUGH, in Payne v. Drewe, 4 East 523, held that where there 
are several authorities equally competent to bind the goods 
of a party, when executed by a proper officer, that they shall 
be considered as effectually, and for all purposes, bound by 
the authority which first actually attaches upon them in point 
of execution, and under which, an execution shall be first 
executed by a levy. 

Our conclusion then, is, that the execution which came to 
the hands of the sheriff in the present case, after an assign- 
ment of the partnership effects by one of the partners in sat- 
isfaction of partnership debts, did not, by relation to its ¢este, 
over-reach such assignment, and, consequently, the sheriff 
was justified in his return of nulla bona, This makes it un- 
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necessary to notice particularly the second ground of defense, 
though, we may say, it seems to be well sustained, both by 
reason and authority. 


Per Curiam. Judgment affirmed. 


SIMON M. SMITHWICK vs, ABRAM SHEPHERD. 


A promise (not in writing) by an administrator, that he would see a debt of 
his testator paid, or would pay it, is void under the statute of frauds. 


Tus was an action of assumpsir, tried before SAUNDERS, J., 
at the Fall Term, 1856, of Martin Superior Court. 

Albert G. Shepherd owned, and carried on, a steam saw- 
mill, near*Williamston, and under a contract with the plain- 
tiff, boarded himself and his mill-workmen, among whom was 
his son, William Shepherd, at plaintiff’s house. The defend- 
ant was the administrator of A. G. Shepherd, who had recent- 
ly died. In a conversation between the plaintitl, the defend- 
aut, and one Hartsook, (who was said to be a trustee of A. 
(+, Shepherd,) concerning the estate, the plaintiff spoke of his 
account and produced it. Hartsook said the defendant was 
the administrator and he was the man to pay it; when de- 
tendant replied that he wouldsee it paid, or it should be paid. 
Shortly afterwards he did pay thirty dollars, and the warrant 
then was issued for the balance, and brought up by appeal. 


The plaintiff insisted, 


ist. That the promise of the defendant was substituted for 
the original debt. 

2nd. That the defendant’s having property applicable to 
the debt, and having promised to pay, or see it paid, was an 
assumpsit which discharged the original debtor, and on which 
plaintiff might rely. This, with the application of a credit 
thereto, was a consideration to support the promise. 

A verdict was rendered for the plaintiff, subject to the opin- 
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ion of the Court, with an agreement that, if the Court should 
be of opinion that the action could not be sustained, a non- 
suit should be entered. 

The Court, being of opinion with the defendant, ordered a 
nonsuit, from which the plaintiff appealed. 


No counsel appeared for the plaintiff in this Court. 
Donnell, for defendant. 


Barrie, J. The declaration made by the defendant, that 
he would see the debt of his intestate paid, or that it should 
be paid, was, if a promise to pay at all, a special promise 
within the statute of frauds. Revised Stat., ch. 50, sec. 10, 
(Rev. Code, ch. 50, sec. 15). It was a promise either “ to an- 
swer the debt of another person,” or, by an administrator, “to 
answer damages out of his own estate,” and, therefore, no ac- 
tion could be brought upon it; because it was not in writing 
and signed as the statute requires. 

If the propositions contended for by the plaintiff were sus- 
tainable in this case, they would defeat the effect of the stat- 
ute in every case, by making the promise operate as a sub- 
stitute of itself, for the original debt. Such a doctrine can- 
not, for a moment, be upheld. 

The judgment of nonsuit was right, and must be affirmed. 


Per Crriam. The judgment is affirmed. 


SANDY McKINLEY vs, ALEXANDER C. SCOTT. 


A bequest of a slave for the life of the legatee, without any limitation over, 
passes only a life-estate to such legatee. The assent of the executor extends 
no further than to the life-interest, and the reversion is In the executor, 
which he may recover after the falling in of that interest. 


Action of perinug, tried before his Honor, Judge ExtIs, 
at the Spring Term, 1856, of Cabarrus Superior Court. 
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The action was brought to recover a slave, named Lizzie, 
and her child. 

Robert Cochran, who was the owner of Lizzie, made a will, 
and died in 1855. He bequeathed the slave in question to 
his grand-daughter, Martha Ann, during her natural life, 
and made no further disposition of the slave or her increase. 
Martha Ann, with the assent of the executor, took possession 
of the slave, Lizzie, and having intermarried with the defend- 
ant, A. C. Scott, the slave went into his possession, and has 
so remained ever since, having, in the mean time, borne the 
child, John. Mrs. Scott died in 1854, and the plaintiff, who 
is the executor of the executor of Robert Cochran, demanded 
the property, and on defendant’s refusal to surrender it, this 
suit was brought. 

These facts being submitted to his Ifonor in a case agreed, 
he gave judgment for the plaintiff, whereupon the defendant 
appealed. 


Welson, for plaintiff. 
Osborne, for defendant. 


Barrrr, J. There are three decisons of our Courts directly 
in point in favor of the plaintiff’s recovery, to wit, an Anony- 
mous case in 2 Hay. Rep. 161, James v. Masters, 3 Murph. 

tep. 110, and Black v. Lay, 1 Dev. and Bat. Rep. 334. 
These cases establish, beyond question, that the bequest of a 
slave for life, without limiting the remainder over, passes only 
wu lite-estate to the legatee; that the assent of the executor ex- 
tends no further than to such life-interest ; and that the rever- 
sion remains in the executor, which he may assert after the 
death of the life owner. The present plaintiff is the executor 
of the first executor, and consequently represents the first tes- 
tator, and may maintain the action. Ifthe defendant has any 
claim for one-third part of the slave in question, and her issue, 
he must assert it at the proper time, as the administrator of 
his wife. 


Per Curiam. s udgment affirmed. 
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JOHN M. MARSHALL and others, propounders, vs. JAMES M FLINN 


and others, caveators. 


Where special instructions are prayed for in the trial of a cause, it 1s the duty 
of the Court to respond, either by adopting the prayer, or by refusing to 
do so. But he is not required to charge in the language in whicle the ap- 
plication is made; if he substantially conveys the idea to the jury, it is suf- 
ficient. 

The influence which destroys the validity of a will, is a fraudulent influence, 
controlling the mind of the testator, so as to induce him to make a will 
which he would not otherwise have made. 

Where the Court erred in ruling out testimony, and a proposition is made by 
the counsel on the other side to waive the objection, and admit the evi- 
dence, which is declined, the error is cured by this waiver and refusal. 


Issuz of DEVISAVIT VEL Non, tried before his Honor, Judge 
Diox, at the Fall Term, 1856, of New-Ilanover Superior Court. 


The propounders offered a script purporting to be the last 
will and testament of William Marshall, deceased, dated 5th 
of October, 1852. The subscribing witnesses were sworn and 
examined, and proved that it was executed on the day it was 
dated, and the paper-writing, read to the jury, is the same. 

The caveators resisted the probate of the script, on the 
ground of mental incapacity in the decedent, and they exam- 
ined one Charles Henry, who stated that he saw and convers- 
ed with the deceased twice in the year 1852; and from these 
two conversations, and an acquaintance of thirty years, he 
had formed an opinion that William Marshall had not been 
capable of making a will since 1850. 

It was proved that William Marshall, jr., a son of the de- 
cedent, died about the 20th of September. 1852. Several 
witnesses, offered by the caveators, testified that they saw the 
supposed testator on the day of this son’s burial, and about 
that time, and they were of opinion that he was notin his 
right mind and was incapable of making a will. 

The caveators also offered a witness, who stated that he 
saw the decedent in December, 1852, and in his opinion, he 
had not capacity to make a will. They also introduced wit- 
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nesses, who saw him in 1858 and 1854, who gave the same 
opinion. 

The propounders introduced the Rev. Mr. Turrentine, who 
stated that he was called on to read the burial service upon 
the interment of William “Marshall, jr.; that after the servi- 
ces were over, he had a conversation with the supposed testa- 
ter, in which he stated that the death of his son William 
made it necessary for him to alter his will, and asked him to 
write one for him. The witness replied, that he had not 
much experience in writing wills, but that a Mr. Green, to 
whose house he was going that evening, was better acquaint- 
ed with such business, and suggested his being employed to 
write it, to which the decedent assented, and it was agreed 
that witness should bring Mr. Green with him next day. They 
both came on the next dayas agreed, and the decedent dictated 
to Green the various provisions of his will, of which the lat- 
ter took amemorandum. He returned home and wrote out 
the will. On the next day, witness and Green again visited 
the decedent, and the writing was produced and slowly read 
to him, which he fully approved. It was then executed by 
the decedent, and witnessed by him (Lurrentine), This wit- 
ness stated, that on the three days previous to this transac- 
tion, he (decedent) was calm and rational, and, in his opinion, 
fully capable of making a will. 

Mr. Green was examined and fully concurred with Mr. 
Turrentine in his opinion as to the sanity of the supposed tes- 
tator. 

It had been agreed that he (Green) should act as executor, 
and, therefore, it was arranged that this script should be co- 
pied by ancighbor, Mr. Parker. Green and Parker went to the 
house of the decedent, some ten or twelve days after it was first 
written, and Parker copied it, and it was executed in the pre- 
sence of Parker and one Leonard, who became the subserib- 
ing witnesses. These two latter were examined on the trial, 
and sustained Green and Turrentine as to decedent’s capacity. 

In the course of the argument, the counsel for the cavea- 
tors, asked the Court to instruct the jury as follows: ‘ That 
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though the jury cannot weigh the amount of the testator’s in- 
tellect, still he must have the possession of what intellect there 
may be, free from ae delusion or mental aberration, frenzy, 
insanity or dementia.” 

The Court refused to give the instructions in the language 
in which they were prayed for, but charged as follows: 
‘“ Weakness of mind was not of itself a valid ‘objection; as the 
law did not undertake to measure the size of a man’s intel- 
lect; it did not require that he should be a wise man, but if 
he was between the wise and the foolish sort, although he 
inclined rather to the foolish, he was in law capable of mak- 
ing a last will and testament. ‘Tio enable a man to make a 
disposition of his property, he must do it with understanding 
and reason, and if the jury should be satisfied that, at the 
time of executing the supposed will, William Marshall had 
not understanding and reason, they should find against the 
will; but if he knew what he was doing, and that he was giv- 
ing his property to the plaintiffs, and that they would be en- 
titled to it, provided the forms of the law were complied with, 
they should find in favor of the will.” Caveators excepted. 

The caveators’ counsel then requested the Court to charge 
the jury as follows: ‘The opinion of a witness, and the weight 
it ought to have, will depend upon the solidity of the reasons 
assigned for the opinion and intelligence of the witness.” 

The Court refused to give the instruction as prayed for, but 
told the jury, “ That the opinions of the several witnesses, 
the solidity of the reasons assigned for their opinions, (when 
they assigned any,) and their intelligence and integrity were 
matters for their consideration.” Caveators excepted. 

The counsel for the caveators further requested the Court 
to instruct the jury as follows: ‘In cases where the mental 
capacity is called in question, very little weight should be 
attached to the testimony of casual visitors.” 

The Court refused to instruct as asked. Caveators again 
excepted. 

The counsel for the propounders, requested the Court to 
instruct the jury as follows: ‘A son has aright to use the 
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influence of persuasion and natural affection to indnce a father 
to make a will. The only sort of influence which the law 
condemns, and which destroys the validity of the will, is a 
fraudulent influence, controlling the mind of the testator, so 
as to induce him to make a will which he would not other- 
wise have done.” 

The caveators’ counsel objected to the Court giving the 
instruction prayed, because, as they said, ‘ they had not put 
the case upon the ground of undue influence, but altogether 
upon the ground of the want of capacity in the decedent.” 

The Court asked the counsel, if they withdrew that part of 
their argument, in which the Court understood them to argue, 
that the paper-writing, before the Court, was dictated by J. 
M. Marshall. 

The counsel answered, they did not withdraw the argument 
they had made, becanse they considered it properin answer to 
the evidence offered by the propounders, to show that the de- 
cedent had dictated his will, and had assigned reasons for so 
doing. And they still contended that such dictations and 
reasons may have been the suggestions of J. M. Marshall, one 
of the principal legatees, who resided in the saine house with 
the decedent, and assisted him to the door of the room in 
which the paper was executed. 

The Court then gave the instruction asked for by the pro- 
pounders. Caveators excepted. 

One Arthur Bordeaux had been examined as to the charac- 
ter of Mrs. Balentine, a female witness of the caveators, and 
pronounced it bad, both as to truth and chastity. 

The counsel for the caveators asked this witness, who they 
had ever heard say J/rs. Balentine’s character was bad as to 
truth and chastity. The counsel on the other side objected 
to this question, and the Court sustained the objection. 

The counsel for the propounders then waived the objection, 
and agreed that the question might be asked. The counsel 
for the caveators declined asking the question again, but ex- 
cepted. 

Verdict for the propounders. Judgment and appeal. 
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W. A. Wright and Bryan, for the propounders. 
Strange and London, for the caveators. 


Nasu, O. J. Wesee nothing in this case to induce the Court 
to interfere with the judgment below. When special instrue- 
tions are asked for on the trial of a cause, it isthe duty of the 
Court to respond to them, either by adopting the prayer or 
refusing to do so. But in the former case it is not required 
that the charge should be given in the words of the prayer. 
It may be given in such language as is most appropriate to 
place the principle of law contained in the prayer clearly be- 
fore the jury. He may refuse to charge as required, even 
where the instructions are proper in themselves, if those given 
are, in substance, the same, and correctly lay down the rule 
of law. In this case, we think his Honor, in response to each 
prayer, has laid down the law correctly. 

To the first prayer, the case states the Court refused to give 
the instruction in the danguage prayed for. He then instruc- 
ted the jury, that weakness of mind was not, of ztself, a valid 
objection, as the law did not undertake to measure the size of 
a man’s intellect; that it did not require that he should bea 
wise man ; that if he was between the wise and the foolish sort; 
although he inclined rather to the foolish, he was, in law, ca- 
pable of making a last will and testament, &c.; that he must 
doit with understanding and reason, and if the jury should 
be satisfied that, at the time of executing the supposed will, 
William Marshall had not understanding and reason, they 
should find a verdict against the will; that if the supposed 
testator knew what he was doing at the time of making the 
supposed will, and that he was giving his property to the plain- 
tiffs, and that they would be entitled to it, provided the 
forms of law were complied with, then they were to find in 
favor of the will.” We are at a loss to perceive any error in 
this part of the charge; it correctly embodies the rule of law 
upon the question of the alleged insanity of the testator, and 
is very nearly in the language of some of the most approved 
writers on the subject. 
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The response to the second prayer embodies the substance 
of it, though the Judge uses a different phraseology to ex- 
press the principle, and winds up by telling the jury that the 
intelligence and integrity of each witness were matters for 
their consideration. 

The third prayer was properly refused. His Honor could 
not have charged the jury as required without violating his 
duty, as it would have invaded the province of the jury. 

The plaintiff then requested the Court to charge the jury, 
that the only influence which the law condemns, and which 
destroys the validity of a will, is a fraudulent influence, con- 
trolling the mind of the testator, so as to induce him to make 
a will which he otherwise would not have made. 

To this prayer the defendants’ counsel objected, upon the 
ground that he had not put the case upon the ground of un- 
due influence of John M. Marshall over his father, but alto- 
gether on the want of mental capacity on the part of the sup- 
posed testator. 

The Court then asked the counsel of the defendants if they 
withdrew that part of their argument, in which the Court un- 
derstood them to argue that the paper writing then before the 
Court was dictated by John M. Marshall. 

The counsel said they did not withdraw the arguinent they 
had made, because they considered it proper, in answer to 
the evidence offered by the plaintiff, to show that William 
Marshall, Sen’r., had dictated his will, and had assigned rea- 
sons to the defendants for making it as it was, and they still 
contended that such dictations and reasons may have been 
the suggestions of John M. Marshall, one of the principal 
legatees, who resided in the same house with the same testa- 
tor, and assisted him to the door of the room in which he ex- 
ecuted the paper writing now offered as his will. 

His Honor then instructed the jury as requested by the 
plaintiffs’ counsel. 

The reasons assigned for excepting to the plaintiffs’ prayer 
are contradictory. They first object because they had not 
put the case upon the ground of undue influence, but solely 
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upon that of incapacity. “ But,” said the Judge, “I under- 
stand you, in your argument, to take the ground that John 
M. Marshall had dictated the will. Ifyou will withdraw that 
argument I will not charge the jury as the plaintiffs’ counsel re- 
quest.” They admit that the Judge understood them correet- 
ly and refuse to withdraw the argument, but insist that it was 
proper, in answer to the evidence of the plaintifis, that Wil- 
liam Marshall had dictated the will and assigned his reasons 5 
and they still contended that John M. Marshall may have dicta- 
ted the will and assigned the reasons; for, he lived in the 
house with his father, and had actually helped him to the 
door of the room where the paper was written. What is dic- 
tation, or to dictate? Mr. Bayle says, “to dictate, is to tell 
another what to write; to indite; to teach; to show another 
something with authority ; to declare with confidence,” and 
that a dictator “is one whose credit or authority enables him 
to direct the opinion or conduct of another.” If John M. 
Marshall had such power and authority over his father as to 
be able to direct him how to make his will, and exerted that 
power to cause him to make a will in which he is the princi- 
pal legatee, it was, on his part, the use of undue influence, 
and would destroy the will. But the reason assigned for the 
suggestion of the dictation of William Marshall is, that he 
lived in the house with his father, and assisted him to the 
door of the room where the paper was written. What effect 
such suggestions might have upon a jury the Court could not 
tell, it was, therefore, his duty to draw to their attention the 
difference between legal and illegal influence. In doing so, 
there 1s no error. 

In the course of the trial, a man by the name of Bor seete 
was examined by the plaintiffs as to the general character of a 
Mrs. Balentine, a witness for the defendants, and he swore that, 
for truth and chastity, it was bad. 

The defendants then asked the witness, who he had heard 
say her character was bad for truth and chastity. Upon ob- 
jection being made, the question was ruled out. Mr. Phillips, 
in his first volume, 292, lays down, that in answer to such ev- 
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idence, the other party, on cross-examination, may enquire as 
to their means of knowing the general character of the wit- 
ness assailed, and the grounds of their belief. There was er- 
ror in the ruling of the Court on this point, (State v. Howard, 
9 New-Hampshire Rep. 475,) and for such error we should 
have awarded a venire de novo; but the plaintiff withdrew 
his objection and consented that the question should be put. 
The defendant refused to ask the question again. ‘This waiv- 
er, on the part of the defendant, cured the error. 


Per Curiam. Judgment affirmed. 


Doe on the demises of B. C. WILLIAMS e¢ al. vs. JOHN T. COUNCIL. 


A deed made by a clerk and master in Equity after he goes out of office, 
upon a sale made by him while in office, is color of title, though not other- 
wise operative. 

The proviso for a new action within a year after a plaintiff has suf- 
fered a nonsuit, as a saving against the statute of limitations, means that 
there must be the same real parties plaintiff, and the same cause of ac- 
tion in both, but there need not be the same defendant in the new action as in 
the former; nor does the fact that the new action contains a second count 
upon the demise of other persons, make any difference. 

Although one whose estate is divested and turned into mere right, cannot 
transfer his right, by deed, to a stranger, yet, he may release it to a party 
in possession. 

One who contracts for land, and stipulates that the title shall be made to a 
trustee for the benefit of his wife when the purchase-money is paid, and 
who enters and holds as tenant to the vendor, has no legal right that he 
can convey, or which can be sold under execution, and the only effect his 
deed, or that of the sheriff, could have, would be to put the purchaser into 
possession, so as to make him capable of receiving a release. 

Where a husband buys land, which is paid for with his money, but directs 
that the title shall be made to a third person, in trust, for the wife, he has 
no such trust-estate as can be sold under execution. 

Where a trust is divided by giving a particular estate to A, with the remainder 
or reversion to B, the trust-estate of A cannot be sold by execution under 
the Act of 1812. 

The proviso of a new action, as a saving to an infant, against the statute of 


DECEMBER TERM, 1856. | 207 


Willams v. Council. 


limitations, is a personal protection, and the grantee or releasee of an infant, 
has no right to set up the same. 

The principle of remitter applies where one having a wrongful possession, has 
the title thrown upon him by act of law, but not where he acquires the 
title by his own act. 


Tuis was an action of EsEormeNT, tried before Saunpers, J., 
at a Special Term, (June, 1856,) of Moore Superior Court. 

The declaration contained two counts, both dated Ist of 
June, 1853; one on the separate demise of Benjamin C. Wil- 
liams, and the other on the joint demise of John D. Williams 
and others. The land in question, it was admitted on both 
sides, had belonged to Benjamin W. Williams by a valid title. 
The plaintiff offered in evidence the last will and testament 
of B. W. Williams, properly authenticated, devising the land 
in controversy to the sole lessor, who was his only child and 
heir-at-law. The plaintif also offered in evidence a deed for 
the same premises from Benjamin C. Williams to John D. 
Williams and others, the joint lessors, dated 22nd of Februa- 
ry, 1853, and proved the defendant in possession on the day 
of the demise. 

The defendant produced in evidence a deed for the land in 
dispute from one Bryan Burroughs, late clerk and master in 
Equity for the County of Moore, to Josiah Tyson, dated 9th 
of January, 1841. 

The defendant introduced Josiah Tyson, who deposed that 
he purchased this land at public sale in 1834, under a decree 
of the Court of Equity, as the land of Benjamin ©. Williams, 
and went into possession, and remained on the land five or 
six years, but he did not take a deed until 9th of January, 
1841. Ile took the deed from Burroughs, who, at that time, 
had ceased to be clerk and master, Samuel C. Bruce being 
then the incumbent. In 1841 he contracted with Wim. Wat- 
son to sell the land for $3500, and the payment was to be 
made from the proceeds of the estate of Watson’s wife in the 
hands of J. B. Cox, her trustee, and he entered into bond to 
make title to the said Cox, Mrs. Watson’s trustee, when the 
purchase-money should be paid. Watson, (he stated,) at that 
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time, entered into the possession of the premises, as the ten- 
ant of him, Tyson, and continued to hold possession as such 
for ten, twelve or thirteen years, and left in March, 1853, 
never having surrendered the possession to him, or any one 
for him. 

There was evidence, that the purchase-money was paid 
about 1846, principally by J. B. Cox, the trustee, but partly 
by one Moses Cox, a brother of Mrs. Watson; that in 1852, 
Watson called on Tyson to make a deed for the land to J. B. 
Cox, as trustee, which was done on the 17th of leb’ry., 1853. 
The defendant then offered a deed from Cox to himself, dated 
17th of February, 1853, and showed that he immediately went 
into possession. 

The plaintiff, to repel the effect of the adverse possession, 
under the color of title, showed that Benjamin ©, Williams 
arrived at full age, 20th of September, 1842. He then read 
a record, showing that he had commenced an action on his 
separate demise against William Watson, on the 20th of June, 
1845, which pended till Spring Term, 1853, of Moore Superi- 
or Court, when he took a nonsuit. The present action was 
commenced 30th of July, 1853. 

The plaintiff also showed a judgment, an execution, a levy 
and sale of the premises, as the property of William Watson, 
and a sheriff’s deed for the same to J. D. Williams, and the 
other joint lessors of the plaintiff in the second count, dated 
25th of January, 1853. He also offered in evidence, a deed 
to the same parties from William Watson, for the premises, 
which bore the same date as the sheriif’s deed. 

The plaintiff also introduced the transcript of a record ofa 
cause in the Supreme Court, in Equity, which had been begunin 
the Court of Equity of Moore county, wherein William Wat- 
son was plaintiff, and Benjamin C. Williams and Josiah Tyson 
were defendants, in which there was a decree declaring that 
Benjamin C. Williams held the legal estate in trust for Tyson, 
and that Tyson having sold to Watson, and received the 
purchase-money, Watson was entitled, through Tyson, to have 
the legal estate conveyed to him by Benjamin C. Williams. 
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The defendant’s counsel in the Court below contended, 

1. That as the joint lessors of the plaintiff, by their own 
showing, claimed under William Watson, the tenant of Josiah 
Tyson, under whom defendant claims, they are estopped 
to deny the title of Tyson, and consequently that of the de- 
fendant. 

2. That the demise in the name of Benjamin C. Williams 
could not be sustained ; because, by the plaintiff’s own show- 
ing, the said B. C. Williams had parted with his title, if he 
had any, by the deed executed by him on the 22nd of Febru- 
ary, 1853, and, therefore, had no right ef entry on the Ist of 
June, 1853. 

3. That although the present aetion was commenced with- 
in one year after the nonsuit was entered'in the former suit, 
yet, as the two actions are not between the same parties, neith- 
eras to the lessors.of the plaintiff, nor against the same de- 
fendant, there is no saving in favor of the plaintiff against the 
long adverse. possession of the defendant and those under 
whom he claims. 

4, That the sheriff’s deed passed no title to the land, for 
that Watson had no such interest as was lable to sale under 
the Act of Assembly. 

His Honor, upon these several points, being of opinion with 
the defendant, so instructed the jury. Plaintiff excepted. 

Verdict and judgment for the defendant, and appeal by 
the plaintiff. | 


Moore and Haughton, for plaintiff. 
‘elly and Strange, for defendant. 


Pearson, J. Every count in a declaration isa distinct and 
separate cause of action. In ejectment, the several counts are 
usually upon different links of the same chain of title. But 
sometimes the counts involve different titles. This arises 
from the fact, that although the nominal plaintiff is the same, 
yet the lessors, or real plaintiffs, may claim under distinct and 
unconnected titles. When this occurs the case is apt to be 

14 
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complicated, and care must be taken to prevent confusion by 
considering the facts necessary to support the counts respec- 
tively, separate and apart from those applicable to the other 
counts. 

Ist. We will consider the count in which Benjamin C. Wil- 
liams is the lessor or real plaintiff. It is admitted that the 
title was once in him. To show that the title has passed ont 
of him, the defendant relies upon the deed executed by Bur- 
roughs to Tyson, in 1841, in consequence of certain proceed- 
ings in Equity in respect to the sale of the land. Itis con- 
ceded that this deed was not operative except as color of title ; 
but the defendant relies on it as color of title, and proves an 
adverse possession under it by Tyson through his tenant, Wat- 
son, for more than seven years. This, in the absence of the 
other proof, would ripen that title and make it a perfect one. 
The plaintiff then proved that Benjamin C. Williams did not 
arrive at full age until September, 1842, and commenced an 
action of ejectment in June, 1845, (less than three years,) he 
being the sole lessor, which action was prosecuted until 
Spring Term, 1853, when there was a nonsuit; and this action, 
in which the declaration has two counts, one on the demise of 
Benjamin C. Williams, and the other on the demise of John 
D. Williams and others, was commenced in July, 1853, (less 
than a year). The question is, does this save the right of en- 
try, or title of Benjamin C. Williams, under the proviso of 
the Rev. Stat., ch. 65, sec. 1? 

The defendant insists that it does not; for, to have that ef- 
fect, the new action must be upon the same title and between 
the same parties. In this count the title is the same, and the 
real plaintiff, or lessor, is the same, but the defendants are 
different. ‘The first action was against Watson ; this action is 
against Council. We are of opinion that, by a proper con- 
struction of the proviso, the second action must have one 
count upon the same title, and have the same lessor. This 
satisfies the words new acteon, which have not precisely the 
meaning of another action, generally, but mean another ac- 
tion upon the same cause of action by the same real plaintiff; 
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but we do not think that the defendant in the new action 
must be the same person as the defendant in the former ac- 
tion; for, if so, the plaintiff might be deprived of the benefit 
of this saving, without any fault or laches on his part; the 
defendant in the first action would have nothing to do but 
give place to another tenant of the same landlord, or he might 
convey toa third person, or leave the premises vacant and 
let a third person enter, and-thus force the plaintiff to bring 
the new action against a different defendant; and it would be 
absurd to suppose that the defendant in the second action 
might insist upon the possession of the defendant in the for- 
mer action, as a bar to the plaintiff’s right of entry, although 
the latter, had he continued in possession, could not, by force 
of the proviso, have availed himself of his own possession. 
Nor do we think that the circumstance of the declaration in 
the new action, having a second count on the demise of other 
persons, makes any difference; for each count is distinct, and 
stands uponits own merits, and the one can neither be aided 
nor prejudiced by the other. ‘The object of the proviso is 
to preserve the right of any person having it at the time of 
instituting an action on his title; and it ought not to harm the 
true owner that the declaration sets forth separate demises 
of others, provided the declaration in both actions has a count 
on the demise of the true owner.” Long v. Orrell, 13 Ire. 
123. There a construction is put upon the proviso, and it is 
held to apply to a case where the declaration in the first ac- 
tion had two counts, and that in the second but one. Our 
case is the reverse of it, but the principle is the same, and the 
rule works both ways. 

Failing upon this ground, the defendant assumed the posi- 
tion, that the deed from Benjamin C. Williams to John D. 
Williams and others, dated 22nd of February, 1853, passed 
the title out of him, and, consequently, the action could not 
be maintained upon the count in his name. 

To this the plaintiff replies, that, as Benjamin C. Williams, 
at the date of his deed, was out of possession, and had buta 
mere right, the deed was inoperative. 
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To this the defendant rejoins, that althongh Benjamin C. 
Williams could not transfer his right to a stranger, yet, as 
John D. Williams and others, the lessors in the second count, 
were in possession at the time, the deed from Benjamin C. 
Williams to them took effect as a release of his right, and 
passed it out of him. To show that John D. Williams and 
others were in possession, the defendant relied on the fact 
that the interest of Watson, who was in possession under Ty- 
son, had been levied on and sold at execution sale by the 
sheriff, and bought by John D. Williams and the others, to 
whom the sheriff executed a deed onthe 25th of January, 
1853, and also a deed of the same date by Watson to John 
DD. Williams and the others. 

It is clear that although one whose estate is divested and 
turned into a mere right of action, cannot transfer his right to 
a stranger, for it would encourage litigation, yet he may re- 
lease his right to the party in possession, for that ends litiga- 
tion. So the only question is, were John D. Williams and 
the others in possession so as to be eapable of taking a release? 
We are of opinion that, whatever may be the effect of the 
deeds of the sheriff'and Watson in other respects, (which will 
be considered in the examination of the second count,) they 
did have the effect of putting John D. Williams and the oth- 
ers in possession, by, and through, Watson, who was in the 
actual possession, so as to place them in a condition to ac- 
cept the release of Benjamin ©. Williams, as to whom they 
were then in an adversary position. Watson being in posses- 
sion, the sheriff’s deed gave them a right to it, and they could 
have recovered in ejectment against him in spite of Tyson and 
any one else. So the deed from Watson amounted to an at- 
tornment which made his possession thers. This, it is true, 
was wrongful as to Tyson, and he might have estopped them 
from setting up a possession acquired by collusion with his 
tenant, but for the subsequent entry of the defendant claim- 
ing under him. Still they had the possession de facto as to 
Benjamin C. Williams and every one else who was not ina 
condition to shut their mouths by an estoppel. The effect of 
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the release was to pass the right of Benjamin C. Williams to 
them. So, we concur with his Honor that B. C. Williams 
was not entitled to recover on the count in his own name, 

2nd. Upon the count in which John D. Williams and oth- 
ers are the lessors, or real plaintitis, the facts are, that, in 1841, 
Tyson, having taken a deed from Burroughs, contracted with 
Watson for the Jand at the price of $3,500. “The payment 
was to be made from the proceeds of the estate of Watson’s 
wife in the hands of J. B. Cox, her trustee, and he was to 
make title to Cox for Mrs. Watson when the purchase-money 
was paid. Watson entered, at that time, into possession of 
the land as the tenant of Tyson,” and continued in possession 
until March, 1853, and never surrendered the possession to 
Tyson. The purchase-money was paid in 1846, principally 
by J. B. Cox, the trustee, and partly by one Moses Cox, a 
brother of Mrs. Watson. In February, 1853, Tyson executed 
a deed to J. B. Cox, as trustee for Mrs. Watson, and on the 
same day Cox executed a deed to the defendant, whe entered 
upon the land, and this action was commenced. The plain- 
tit also offered in evidence a transcript of a record in the Su- 
preme Court, of a cause in Equity, wherein Watson is plain- 
tiff, and Benjamin C, Williams and Tyson are defendants, in 
which there was a decree, June Term, 1852, (8 Ire. Eq. 232,) 
declaring that Benjamin C. Willams held the legal estate in 
trust for Tyson, and that Tyson having sold te Watson and 
received the purchase-money, Watson was entitled, through 
Tyson, to have the legal estate conveyed to him by Benja- 
min ©. Williams. This evidence and the points made by the 
plaintiff in the Court below, in respect to it, may be put out 
of the case, for, neither the defendant nor Cox, nor Mrs. Wat- 
son, are parties; of course they are not concluded, or in any- 
wise affected by a proceeding which was “res tnter alios 
acta.” 

The lessors rest their case upon three titles: 

Ist. The deed from Watson to them. 

Watson, besides the possession, had, at most, nothing but 
a trust estate. Supposing his deed passed that, it would avail 
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the lessors nothing, because the legal title, upon which this 
trust depended, was left in Tyson, and, in this action, it is 
necessary for the lessors to establish a legal title in themselves; 
and the only effeet which the deed had upon the legal title, 
was to put the possession in the lessors, so as to make them 
capable of taking a release of the right of Benjamin C. Wil- 
liams, as has been before shown. 


2nd. The sheriff’s deed. 

From the general manner in which the case was put to the 
jury, the plaintiff has a right to that view of the evidence 
which is most favorable to him. Accordingly, it is insisted, 
that althongh the money paid for the land was his wife's 
money, yet, jure marti, 1t became the money of Watson, there 
being no proof of a separate estate in the wife. So, we have 
this point :—A husband buys land which is paid for with his 
money, but he directs the title to be made to a third person 
in trust for the wife, has the husband such a trust estate as 
can be sold under execution? It is clear he has no trust at 
all, for the trust which would be presumed in his favor, from 
the fact of the purchaseamoney being his, is rebutted by the 
express trust which he declares in favor of his wife. 

It is then said, as the husband was in debt, this declaration 
of trust for his wife is fraudulent and void against creditors. 
Admit the fraud, it is evident that the statute of 13th Eliz. has 
no application, and the only mode in which creditors can 
reach the fund is in Equity. 

It is said in the third place, if the wife have the trust estate, 
it not being secured to her separate use, the husband is ten- 
ant by the curtesy initiate, if there be issue, and at all events 
he is entitled to an estate during coverture; and as this estate 
was acquired before the act of 1848, the purchase-money hav- 
ing been paid in 1846, whereby Tyson became seized m trust 
for the wife, this interest of the husband was lable to execn- 
tion sale under the actof 1812. So, we havethispoint: Ifa trust 
estate be divided by giving A a particular estate, with a re- 
mainder or reversion in B, does the case come within the op- 
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eration of the act of 1812, so that the trust of A may be sold 
under execution ? 

It is settled by many cases, that the act of 1812 only applies 
to a pure, unmixed trust, so that the purchaser of the trust 
can acquire the entvre legal estate, without prejudice to the 
rights of third persons; for, the act does not provide that the 
purchaser of the trust shall have the legal estate “in the same 
manner, plight and condition” that he has the trust, as is pro- 
vided in the 27th Henry 8th, in regard to uses, whereby a 
part of the legal estate may be taken “ to feed ” one use, leav- 
ing a part of the legal estate, or scentilla juris, in the trustee, 
to supply other uses; but it enacts in broad terms that “ the 
goods and chattels, lands, &c., by force of the execution, shall 
be held and enjoyed, freed and discharged from all incum- 
brances of the person so seized or possessed in trust for the 
person against whom such execution shall be sued.” In the 
construction of this statute, the principle adopted is, that it 
does not apply to any trust except such as entitle the cestuz 
que trust to call for the entire legal estate, free from any in- 
cumbrance or charge whatever on the part of the trustee, by 
reason of his duty to others. Our question falls within the 
principle ; indeed, it is the very instance put by Rvrrty, C. 
J., for the sake of illustrating it in Battle v. Petway, 5 Tre. 
576, which is one of the many cases where the principle is 
discussed and established. This principle confines the opera- 
tion of the statute to very narrow limits, leaving creditors, in 
most cases, to seek relief in Equity, where the several trusts 
can be ascertained and properly protected. 

3rd. The deed of Benjamin O. Williams. 

We have seen that the effect of this deed was to operate as 
a release, passing the right of Benjamin C. Williams to the 
real plaintiffs in the count, and that the right was “ tolled” 
by the adverse possession of Tyson, unless it came within the 
saving of the proviso in favor of infants. The question is, can 
the plaintiffs avail themselves of the proviso so as to protect 
the right of entry which has passed to them? The saving is 
a personal protection ; this is evident from the words used, 
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and from the object which the law-makers had in view. The 
intention was to protect those persons whose estates had been 
divested, and their right of entry tolled, by an adverse pos- 
session during their minority, provided they brought suit 
within three years after coming of age; and in case of a mis- 
carriage in the first aetion, provided “ the party plaintiff, his 
heirs or executors, as the case shall require, commence a new 
action within one year.” We have seen above that, to make 
it a new action, the real plaintiff must be the same, and the 
cause of action the same. The count, in the name of these 
plaintiffs, does not come up to the idea of a new action in any 
one particular; they were not parties to the first action; the 
cause of action is not the same, (for the demise in the first ac- 
tion might be laid at any time after the death of the father of 
Benjamin C. Williams, to wit, m 1828, whereas the demise 
in this count is laid on the 1st of June, 1853, and could not 
have been laid further back than the date of the deed of Ben- 
jamin ©. Williams); and the defendant is notthe same. ‘The 
principle of remitter has no application. That applies where 
one, having a wrongful possession, has the title thrown on 
him by act of law—as by a descent; he is then remitted to 
lis “ more ancient and better title,” but not where he acquires 
the title by his own aet. Coke Lit. Here the lessors of the 
plaintiff acquired both the possession and the “more ancient 
title” by their own acts. It follows that they cannot sustain 
it in this count, on the title derived from Benjamin C. Wil- 
hams. There is no error. 


Per Curiam. The judgment is affirmed. 


STATE vs. GEORGE INGOLD. 


Though a person may enter into a fight willingly, yet, if in its progress, he be 
sorely pressed, that is, put to the wall, so that he must be killed or suffer 
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great bodily harm, unless he kill his adversary, and under such circum- 
stances he does kill, it is but excusable homicide. 

Where a Judge, in charging the jury in acase of homicide, presents two views 
of the evidence, in one of which his instruction is erroneous, though the 
other was right, if it be left uncertain whether or not the verdict of the Jury 
was predicated on the erroneous instruction, the defendant is entitled to a 
venire de novo. 

Tris was an INDICTMENT for MURDER, tried before PERson, 

Judge, at the Fall Term, 1856, of Alamance Superior Court. 
The defendant was indicted for feloniously killing one Stan- 

ford Steel, and the material testimony was as follows: 

William Coble, a witness for the State, testified, that on the 
ist day of September, he was passing the house of George 

Kimbro, in Alamance county, and hearing some loud talking 

in the house, which was some ten or twelve feet from the 

gate, he stopped in the road, and heard the deceased say, 

“Uncle George, J want no fuss.” The prisoner came to the 

door cursing and swearing, and seemed very angry, and came 

into the piazza, when one Lankford, who was present, handed 
him a knife. Witness heard a kind of euch in the house 
and the prisoner went in. Witness walked down the lane to 

a locust tree, about fifty steps from the gate, and hearing the 

prisoner making a fuss, he looked and saw Lankford hold- 

ing him while the deceased was coming out of the honse into 
the lane. After getting out, he said to the prisoner, “If you 
will come out here, I can whip you,” or “Iwill whip you.” The 
deceased then called to the witness to stop, saying he wished 
to talk with him, and walked down to where witness was at 
the locust tree. Here, he took a seat on the roots of the tree, 
and entered into conversation with the witness. The prison- 
er continued to make a noise, and said, “he would go down 
there, althongh there were a whole parcel of them.” (Besides 
witness and deceased, there was a negro boy, present at the 
tree.) To this, the deceased replied very insultingly. The 
prisoner then came out of the house with a drawn knife in his 
hand. He first walked across the lane, and then turning to- 
wards the place where he and the deceased were, ad- 
vanced to within forty yards of the deceased, when he (de- 
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ceased) bounced up as if he was going to meet him. ‘The wit- 
ness then walked off beyond the end of the lane, to where he 
could not see the parties, but after a little, stepped back and 
saw them. The deceased, at this moment, had his right hand 
on the prisoner’s left shoulder. Both were standing. Soon 
deceased tvok his hand off of the prisoner, and it dropped by 
his side, and he saw his head bent down on his breast, which 
is the last he saw. They were then about twenty-five feet 
above the locust tree, on the opposite side of the lane. The knife- 
blade was five or six inches long. The deceased was a large 
and powerful man, weighing about one hundred and eighty ; 
violent in temper, and generally considered a bully. The 
prisoner was a smaller and less powerful man. 

George Kimbro testified, that the deceased came to his 
house on Saturday, and staid until Monday, the first of Sep- 
tember. On that day, about ten o’clock in the morning, the 
prisoner and Lankford came there. The deceased and pri- 
soner met friendly and drank together freely. About three 
o’clock, he heard the deceased and prisoner talking about 
hitteng each other in the face. They became angry, and wit- 
ness said, ‘ Boys, L won’t have a fuss here.” The deceased 
said, “I won’t say another word; Ill go to the barn,” and he 
then left. The prisoner then went into the piazza, and in a 
little while he said, “ Pll be cursed,” or “ Vl be damned, if one 
of us has’nt got to die before sun-set this evening.” Lank- 
ford, at that time, was holding the prisoner. He got loose, 
and witness saw him popping his fists together as he started. 
Ife put both hands on the fence and got over into the lane. 
Witness called to him to come back, telling him he would 
mmake himself liable, but he paid no attention to what 
he was saying, and went towards the deceased, who was 
standing in the middle of the lane, near the locust tree. 
The prisoner stopped when he got within a few feet of the 
deceased, and they had some words, which the witness could 
not hear. The deceased then stooped down and picked up a 
stone about the size of a goose-egg, and threw it at the pri- 
soner’s head with violence, but missed him. Deceased then 
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caught the prisoner by the collar, and they began to push 
each other until the deceased pushed the prisoner into the 
jam of the fence and against it. The prisoner was with his 
back to the fence and bent over on the side, as if one foot had 
slipped. The deceased then struck the prisoner two blows in 
the face, and then caught him with his hand about the mouth. 
The prisoner seemed, quiet, and immediately the deceased 
cried out, “ that he was cut.” Witness went to him and found 
him standing with a cut on the left side of the belly, and 
holding his bowels in his hands. The prisoner was standing 
there attempting to fix the blade of his knife in the handle, 
one of the jaws having broken. Witness told him to give up 
the knife, he refused, and witness knocked it out of his hand 
and took it. The deceased was taken into witness’ house, and 
died next morning about nine o’clock. Both prisoner and 
deceased were quite drunk. 

This witness further said, upon cross-examination, that he 
saw the prisoner have the knife some time before the fight 
began, but he did not see it again, until after Steel was cut. 
He thought he did not have it in his hand when he left the house 
and crossed the fence. He heard Lankford tell the prisoner 
he should not fight. The fence-corner was eight or ten feet from 
where Steel was standing when the prisoner approached him. 
Witness thought that the prisoner could not have got out of 
the fence-corner handy after Steel had pushed him there. When 
the prisoner approached, deceased did not give back at all, 
but witness could not say whether ie advanced or not. Dn- 
ring the morning, prisoner proposed several times to go his 
work, but it being a rainy day, he was dissuaded from doing 
so by Lankford and the deceased. This witness also stated, 
that the deceased was a powerful man, of violent temper, and 
what is called a fighting man. 

The Court charged the jury (amongst other matters not ex- 
cepted to) as follows: Ifthe prisoner willingly entered into 
the fight with the deceased, and during the progress of the 
fight, however sorely he might be pressed, stabbed the 
deceased as described by the witnesses, his offense, aé least, 
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would be manslaughter, (and emphasised a¢ least), But that 
he might be guilty of murder, and would be, if the jury be- 
lieved that, before entering into the fight he had formed a 
deliberate purpose to bring about a fight and use his knife ; 
and in execution of that purpose, he did bring about the fight, 
and stab the deceased and killed him. To this part of the 
charge defendant’s counsel excepted. 


The jury remained out till 11 o’clock next day, and then 
returned into the Court for further instructions, when the 
above were reiterated in substance. 


The jury again retired, and after a short time, returned a 
verdict, tinding the defendant “ guilty of murder.” 


Lvittrell,* for the State. 
Bailey, Fowle and Lil, for the defendant. 


Pearson, J. There is manifest error in the first proposi- 
tion of law laid down by his Honor. “If the prisoner will- 
ingly entered into the fight, and during its progress, however 
sorely he might be pressed, stabbed the deceased as described 
by the witnesses, his offense, at least, would be manslaugh- 
ter.” 

By sorely pressed, we understand being put to the wall, or 
placed in a situation where he must be killed or suffer great 
bodily harm, or take the life of his adversary. Supposing 
there was evidence to raise this point, the offense, according 
to all the authorities, was excusable homicide, which Foster calls 
self-defense culpable, but through the benignity of the law, 
excusable; Foster’s C. L. 273-4; 1 East’s Cr. L. 279; 4 Bik. 
Com. 184; 1 Hale 482. Indeed, as the deceased made the 
first assault with a deadly weapon, i. e., “a stone about the 
size of a goose egg” —threw with violence ata short distance, 
and followed it up by pushing the prisoner against the jam 
of the fence, gave him two blows, and then caught him with 


*Mr. Bailey, the Attorney General, having been of counsel below for the 
defendant, Mr. Kittrell was appointed by the Court to prosecute this case. 
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his hand about the mouth, having him against the fence, bent 
over on the side, before the prisoner struck him at all, if the ne- 
cessity for killing existed, which his Honor assumed, it would 
seem to have been rather a case of gustzfiable homicide. 

There is a further error in this proposition: his [Honor 
charged that the offense was, a¢ least, manslaughter, empha- 
sising the words a# deast. This left the jury uninstructed as 
to whether, in the opinion of his Honor, it was manslaughter 
or murder, and they had reason to infer that he inclined to 
the opinion that it was murder, taking the case in its most 
favorable aspect. It was error to leave the jury in this state of 
uncertainty. Atall events, it prepared the minds of the jury 
to lean against the prisoner in the next aspect in which the 
case was presented. 

{t was said in the argument for the State, that as the jury 
found the defendant guilty of murder, which it was assumed 
they did upon the second aspect in which the case was pre- 
sented, this error was harmless; and it was likened to a find- 
ing in a civil action, where the “general issue” and “ justifi- 
cation” are pleaded, and the jury find for the defendant, upon 
the “ general issue,” which makes an error in the charge upon 
the plea of justification immaterial, so that it is not a suffi- 
cient ground for granting a venire de novo. The cases are 
not precisely analogous. In the latter, there are two inde- 
pendent pleas, and the matters are distinct and can easily be 
kept separate. Here, there is but one plea, and it was diffi- 
cult to keep the matters separate. In fact, there is no telling 
to what extent the jury, in considering the case in the second 
aspect in which it was presented, were influenced by the error 
in regard to the first. Ifthe offense was in no aspect excusa- 
ble homicide, and in the most favorable aspect, ad least, man- 
slaughter, who can say that the jury did not find the prisoner 
guilty of murder upon the first aspect? His Honor left the 
way open, and it may be that the consideration of the case in 
the second aspect, without satisfying them that it was the true 
view, had the effect of bringing their minds to the conclusion, 
that the prisoner was guilty of murder upon the first aspect ; 
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or, at any rate, of getting the matter so mixed up, that they 
had no distinct idea, or agreernent among themselves, wheth- 
er they found him guilty of murder, because, having entered 
into the fight willingly, he inflicted so horrible a stab with 
the knife, or because they were satisfied, from the evidence, 
that “ before entering into the fight he had formed a deliberate 
purpose to bring about a fight and use his knife.” 

That this is the most reasonable way of accounting for the 
verdict which was given after much hesitation, is confirmed 
by the fact, although we are not at liberty to say there was 
no evidence, yet, the evidence was certainly very slight that 
the prisoner had formed a deliberate purpose to bring about 
a fight and use his knife. It is true, while they were Aoldiny 
him in the piazza, he flourished his knife, and swore “one of 
us has to die before sun-set;” but every one who has witness- 
ed scenes of this kind, knows that such “rearing and charg- 
ing and popping of fists,” are far from evincing a deliberate 
purpose, particularly when the opponent is a much stouter 
and more able-bodied man. The barking of a dog shows that 
he thinks it safer to bark than to bite. 

As to bringing about the fight, the deceased ban- 
tered him, and said if he would come out he would whip 
him; the prisoner said he would go, although there was a 
whole parcel of them, (from this it would seem he had but 
little stomach for the fight,) to which the deceased replied very 
insultingly, and made the onset with the stone. It should 
be borne in mind, that the prisoner and the deceased were 
before that day friendly; commenced drinking as friends. 
The prisoner wished to go to his work, but was persuaded by 
the deceased to continue in the carouse, and it was not until 
after they talked about hitting each other in the face, that the 
prisoner used such furious language. Whether they had hit 
each other in the face, does not appear; but something oc- 
curred which made the prisoner very angry. Itf he was hitin 
the face, then the oath that ‘one must die before sun-set,” 
amounts to nothing, because it was the effect of passion. If 
he had struck a mortal blow, the killing would have been 
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manslaughter, and surely, words spoken in a passion, induced 
by legal provocation, onght not to have more effect than a 
mortal blow. We think the prisoner is entitled to have his 
case submitted to another jury. Venere de novo. 


Per Curtam. Judgment reversed. 


ROBERT GARNER vs. ELIZABETH QUALLS e# ai. 


Where the obligee represented to the obligor in a bond, that a relation of the 
latter had committed an indictable offence, and procured the bond in ques- 
tion to be executed, by agreeing not to prosecute for such offence, it is 
void—whether any such offence had been committed or not. 


Action of pest, tried before Battry, J., at a Special Term 
(November, 1856,) of Granville Superior Court. 

The action was brought upon a bond to which, among other 
pleas, was pleaded, “ that the bond was given upon an illegal 
consideration, to prevent a prosecution for forgery.” 

It was proved that the plaintiff represented to Mrs. Qualls, 
the principal in the bond, that her son-in-law, one I‘owler, 
had committed three several forgeries, and told her he would 
prosecute him for these offences unless she gave him her bond 
for the amount Fowler owed him, and that if she would give 
him her bond he would not prosecute. She thereupon pro- 
cured the other defendants to join in the obligation, and de- 
livered it to the plaintiff. There was no other evidence that 
Fowler had committed the offences imputed to him than the 
above declaration of the plaintiff. 

His Honor instructed the jury, that if, from the evidence 
submitted to them, they were of opinion that Mrs. Qualls be- 
lieved that her son-in-law, Fowler, had committed forgery, as 
represented by the plaintiff, and gave the bond declared on 
to prevent a prosecution for the same, the bond was null and 
void, and the plaintiff could not recover, although they might 
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not be satisfied that any forgery had been committed by Fow- 
ler. Plaintiff excepted. 
Verdict for defendants. Judgment and appeal. 


Bailey and Winston, Sen’r., for plaintiff. 
Rh. B. Gillzam, for defendants. 


Barrie, J. It is now well established, as a broad conser- 
vative principle, that no executory contract, the consideration 
of which is contra bonos mores, or against the public policy, 
or the laws of the State, can be enforced in a Court of justice. 
Blythe v. Lovingood, 2 Ire. Rep. 20; Lngram v. Lngram, 
ante 188, decided at this term. It is manifest that contracts 
founded upon agreements to compound felonies or to stifle 
public prosecutions of any kind, come within the range of 
this salutary principle. ‘The counsel for the plaintiff admit 
this, but they coniend that it does not apply to the present 
ease, for they insist that no offence was proved to have been 
committed, and no prosecution commenced, and that, tlere- 
tere, there was nothing to be compounded or stifled as the 
consideration for the defendant’s contract. They contend 
further, that such being the case, the defendants cannot avoid 
their bond at law, even supposing the testimony of their wit- 
nesses to be true; because the alleged fraud was in the con- 
sideration and net in the faetwm ef the instrument. See 
Graynn v. Hodge, ante 168. 

The counsel for the defendants, in reply, say there was ev- 
idence that a forgery had been committed, derived from the 
plaintiff’s own deciaration, sufficient to satisfy the mind of 
the defendant Qualls that such was the fact, and to induce 
her to procure the other defendant to join her in the execu- 
tion of the bond in question. Of this opinion was the presid- 
ing Judge, and we, after much hesitation, have come to the 
conclusion that he was right. If a public prosecution were 
commenced, a bond given to prevent its being carried on 
would undoubtedly be void, thongh it might be afterwards 
proved that it was frivolous, or even malicious. So, if an of- 
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fence were, in fact, committed, a bond given to suppress any 
enquiry about it, would be equally void. The law, in these 
cases, would not interpose its relief with a view to favor the 
defendant, for he, as parteceps criminis, is entitled to no favor ; 
but it is necessary that it should so interpose to prevent the 
criminal justice of the country from being obstructed or per- 
verted. It is difficult, if not impossible, to distinguish the 
principle of the case before us from those we have just stated. 
The motive by which, and object for which, the principal de- 
fendant executed the bond to the plaintiff, was to prevent him 
from prosecuting her son-in-law for forgery. His declarations 
to her had made that, and that only, the consideration for her 
contract. Was it a legal consideration? That will not be 
pretended. If the declarations of the plaintiff were false, that 
would not alter the motive, inducement, or consideration of 
the contract, with respect to its illegality. It would only 
give it the additional quality of fraud; and it would be ex- 
traordinary, indeed, if the two combined should have less ef- 
fect in nullifying the contract at law than would be conceded 
to the first, if it stood alone. Another singular result would 
follow from such a doctrine. If the consideration of the bond 
were illegal alone, because immoral, the defendant would 
have a delence at law. Ifit were fraudulentalone, she could 
obtain relief in Equity ; but if both elegal and fraudulent, she 
would be without redress in any court. We cannot adopt a 
course of argument which leads to such a conclusion. The 
language of Lord Mansrmep, in Holman v. Johnson, 1 Cow. 
tep. 843, is so apposite to our case that we will close this 
opinion with an extract from it: ‘The objection that a con- 
tract is immoral or illegal, as between plaintiff and defendant, 
sounded, at all times, very ill in the mouth of the defendant. 
It is not for his sake, however, that the objection is ever al- 
lowed, but it is founded upon general principles of policy, 
which the defendant has the advantage of, contrary to the 
real justice as between him and the plaintiff, by accident, 
if Imay say so. The principle of public policy is this—ez 
dolo mato non oritur actio. No court will lend its aid to 
15 
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aman, who founds his cause of action upon an immoral or illegal 
act. If, from the plaintiff’s own stating, or otherwise, the ac- 
tion appears to arise ex turp? causa, or the transgression of a 
positive law of the country, then, the Court says, he has no 
right to be assisted. It is upon this ground the Court goes ; 
not for the sake of the defendant, but because they will not 
lend their aid to such a plaintiff.” 


Per Curiam. Judgment affirmed. 


Doe on dem. of DAVID KERNS vs. SAMUEL PEELER. 


A deed executed by the husband, for land belonging to the wife, his own name 
only being inserted in the several parts of the body of the deed, which is 
subsequently signed and sealed by the wife, and her privy examination tak - 
en, does not pass the estate of the wife. 


Tus was an action of EsEcTMENT, tried before Exris, J., at 
the Spring Term, 1856, of Rowan Superior Court. 

The lessor of the plaintiff claimed title, as the heir-at-law of 
Polly Kerns, wife of Peter Kerns. It was proved that both 
Peter Kerns and his wife were dead before the bringing of 
this action, and that the lessor, David, is their only child, and 
the heir-at-law of the said Polly. The lessor ‘of the plaintiff 
proceeded then to establish title in his mother and ancestor, 
the said Polly. To this end he read in evidence a deed to 
one Moore, the father of the said Polly Kerns, who died in 
the life-time, and during the coverture, of the said Peter and 
Polly, whereby the land descended to her, who was his heir- 
at-law. He then proposed to show that Peter Kerns claimed 
and possessed the land in question in right of his wife, and 
that the defendant, and those from whom he derived title, 
claimed under the said Polly, as well as Peter Kerns, and 
were, therefore, estopped to deny her title, and he read in ev- 
idence a deed from the said Peter to one Swink, and from the 
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said Swink to one Anthony M. Peeler, and a deed from said 
Anthony M. tothe defendant. The deed from P. Kerns to Swink 
was also signed by Polly Kerns, to which there was attach- 
ed a probate and privy examination of her as a feme covert. 
He then introduced two witnesses, William Walton and Dan- 
iel Kerns, who testified, that the deed from Peter Kerns to 
Swink was originally signed, sealed and delivered, by him 
(Peter) alone, under which Swink took possession ; that some 
time thereafter, Swink, being informed that his grantor, Peter 
Kerns, derived title to it through his wife, became dissatistied, 
and told said Peter, in the presence of his wife, if she 
would sign the deed also, he would be content; whereupon, 
the parties all being present, it was thus signed by her. 

The defendant insisted that the deed subsequently signed 
by Polly Kerns, duly proved and authenticated, was suthci- 
ent to pass the title to Swink, under whom he claimed. The 
plaintiff, in reply, objectetl to the sufficiency of the deed for 
that purpose, because, that the probate, as to the husband, 
had been made several years after the privy examination ; he 
also insisted that the privy examination was not valid. 

The Court, being of opinion with the plaintiff upon these 
sevetal questions, instructed the jury that the plaintiff was en- 
titled to recover. To which defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Boyden, for plaintiff. 
Fleming and H. C. Jones, for defendant. 


Nasu, C. J. Two questions are presented by the record. 
The one relative to the privy examination of the feme covert, 
it is not necessary for us to consider. Another, which lies at 
the threshold of the defense, must be first disposed of. The 
land belonged in fee to Polly Kerns, who was the wife of 
Peter Kerns. Both of these persons died before the institu- 
tion of this suit, and the lessor of the plaintiff is the heir-at- 
law of Polly Kerns. To meet this claim, the defendant al- 
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leges that Peter Kerns and his wife, Polly, for valuable con- 
sideration, sold and conveyed the land in question to one 
Swink, under whom he claims. Ifthe deed produced by the 
defendant does convey the right of Mrs. Kerns, then the title 
is out of the lessor, and the action cannot be supported. That 
deed constitutes a part of the case, and operates only to con- 
vey to Swink the right, title and interest, which Peter Kerns 
had in the land, and which was for his life only. It conveys 
away no interest belonging to Mrs. Kerns; it does not pur- 
port, even, to do so. She is nowhere mentioned in the deed, 
but it evidences simply a contract between Peter Kerns and 
Swink. Itis true, it attempts to convey the fee simple, but 
it only conveys his interest. So far from its being the inten- 
tion of the parties to embrace Mrs. Kerns’ interest in the land 
when executed, at that time neither Kerns nor Swink appear 
to have known that she had any interest; at least Swink did 
not. The case states that, sometime after the execution of 
the deed, Swink learned that Kerns claimed the land through 
his wife, and being dissatisfied, upon his proposition, Mrs. 
Kerns, with the approbation of her husband, signed her name 
to the deed. This sufficiently shows that the contract of bar- 
gain and sale was solely between Kerns and Swink, without 
any view to the interest of Mrs. Kerns. This brings us to 
the main question in the case: Did her signing and sealing 
the deed, under these circumstances, make her a party to it 
inlaw? We are of opinion that it did not. The convey- 
ance from Kerns to Swink is dated 1st December, 1823, and, 
sometime afterwards, Polly Kerns signed and sealed the deed. 
The deed to Swink was then executed, and he had taken pos- 
session before Polly Kerns attempted to execute it. For all 
the purposes of a conveyance, she might as well have signed 
and sealed a blank piece of paper. Our attention was called 
to the case of Vanhook v. Barnett, 4 Dev. 268, and to Smith 
v. Croker, 5 Mass. Rep. 539. Neither of those cases control 
this. The action inthe first was upon an administration bond, 
in which there was a blank left for the insertion of the names of 
the obligors. The name of Barnett was not inserted in the 
body of the bond, but he executed it with the other sureties. 
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We take it, that the obligors had all signed and sealed the 
dond before their names were inserted in the body of it, 
and the only question on this point was, that in order to bind 
Barnett, it was sufficient that he should have executed it. So, 
in the case in Mass. Rep., which was an action against a sur- 
ety upon a bond, the surety signed the instrument before his 
name was inserted. The Court held it to be immaterial. 
These decisions were correct, but they do not fit our case. 
There are cases showing that it is not, in all instances, neces- 
sary for partics’ names to appear in the body of an obligation: 
If he executes it by signing and sealing, as in the case of an 
obligation to pay money absolutely or conditionally. If the 
obligation begins “ we promise to pay,” &c., all the parties who 
execute it are bound; or where, in such an instrument, a blank 
is left for the names of the obligors. but all these cases fall 
short, for the reason assigned herein-before to govern this. The 
conveyance by Peter Kerns takes not the slightest notice of 
any interest in the land, possessed by the wife, Polly. The 
deed was full and complete when Peter Kerns executed and 
delivered it, and the wife was no party toit. Nor did Swink 
bargain for her right, but for the husband’s. The only way 
whereby, in our law, a feme covert can convey her real es- 
tate, is by joining her husband in the conveyance. It takes 
the place of the common law assurance by fine. Justice 
- Bracxsrone, in the 2nd vol. of his commentaries, page 355, 
says, “the fine is the usual, and almost the only safe, method 
whereby she can join in tle sade, settlement, or incumbrance of 
any estate.” In order to assure the estate of the feme covert 
to the cognizee, she must be a party to the whole proceedings, 
and be privily examined. This mode of conveyance never 
was in force in this State. The conveyance by deed of bar- 
gain and sale, accompanied by the privy examination of the 
wife, being more expeditious and less expensive. In analogy 
to the conveyance by fine, she must be a party with her hus- 
band in the conveyance at the time itis executed. It is not 
sufficient that, at any subsequent period, she signs and seals 
the deed so previously made. At the time she attempted to 
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execute the deed, her husband had no estate in it, she, there- 
fore, couldnotjoin him in the sale at that time. The legal title 
tothe premises is not in the defendant, butin the lessor of the 
plaintiff. 


Per CcriaAM. Judgment aturmed. 


NATHAN GREEN vs. A. G. THORNTON. 


A guaranty, at the time of a contract between two or more persons, is bind- 
ing upon the guarantor, because it is founded upon the consideration ex- 
isting between the principal parties; but ifit be made afterwards, without 
any new consideration, it is not obligatory, and putting it in writing (if 
not under seal) will not help it. 

But such new consideration need not be expressed in the writing; 1t may be 
proved by parol aliunde, 


Tus was an action of assumpsrr, tried before Sacnpers, J., 
at the Fall Term, 1856, of Johnston Superior Court ; brought 
up by appeal from a justice of the peace. 

The plaintiff declared on the following instrument of wri- 
ting, viz: 

‘“ Articles of agreement made and entered into this 2nd of 
March, A. D., 1852, between William Broadwell, of the coun- 
ty of Johnston, and State of North Carolina, on the one part, 
and Nathan Green, on the other part, of the county and State 
aforesaid, viz: The said Wiliam Broadwell doth agree to 
give the said Nathan Green one hundred and three dollars 
for twelve months’ work, commencing the 12th day of De- 
cember, 1851. The said Nathan Green doth agree to work 
twelve months with, and for, the said Wilham Broadwell for 
the aforesaid one hundred and three dollars. 

Wirr1am Broapwe t, [Sea/.| 
A. G. Tnornton, Security. 
NatHan GREEN.” 

The execution of the instrument was proved, and it was 
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also proved that Green, the plaintiff, had worked twelve 
months according to the contract. There was a credit endors- 
ed of $30, and this suit was brought for the balance. 

The defendant contended that the instrument sued on was 
not sufficient to authorise a recovery against the defendant ; 
but his Honor was of a different opinion, and so instructed 
the jury, who returned a verdict for the plaintiff. 

Defendant excepted to the instruction and appealed. 


Moore, for plaintiff. 
Miller and Winston, Sen’r., for defendant. 


Barrie, J. The instrument executed by Broadwell and 
the plaintiff, is in the nature of an indenture, and would be 
an indenture had it been sealed, as well as signed, by the 
plaintiff. Being in the nature of an indenture, no persons 
are properly parties to it except those between whom it pur- 
ports to be made, and, in this respect, it differs from the case 
of Vanhook v. Barnett, 4 Dev. Rep. 268, to which the plain- 
tiff’s counsel refers. See Aerns v. Peeler, (ante, 226,) decided 
at the present term. The contract made by the defendant, 
Thornton, not being under his seal, isa simple contract, no 
matter for whom, or for what, he intended to become “ secur- 
ity.” The plaintiff’s counsel insists that the defendant is sur- 
ety either for Broadwell alone, or for both the parties, and 
that in either case, he is entitled to recover. The counsel for 
the defendant contends that the agreement is void for uncer- 
tainty’; but if not, then it is, in effect, a guaranty for the faith- 
ful performance by Broadwell of his agreement to pay the 
plaintiff for his labor, and that, as such, it is void for the want 
of a consideration. He contends that the articles show that 
the agreement was, in fact, made on the 12th of December, 
1851, when the plaintiff commenced work, though not reduc- 
ed to writing until the 2nd of March following, and that, 
though the defendant, at the latter date, agreed to guaranty 
Broadwell’s contract, there was then no consideration, how- 
ever it might have been had the guarantee been contempora- 
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neous with the contract between the parties on the 12th of 
December, 1851. 

It is not, and cannot be, denied, that a guaranty in writing, 
made at the time of a contract between two or more persons, 
is binding upon the guarantor, because it is founded upon the 
consideration which exists between the principal parties. 
But if it be made afterwards, without any new consideration, 
then it is not obligatory, and putting it in writing, if not un- 
der seal, will not help it. ann v. Hughes, 7 Term Rep. 
350, note a. The statute of frauds does not require the con- 
consideration to be in writing, and it may, therefore, be prov- 
ed by parol; Afetler v. Lrvine, 1 Dev. and Bat. Rep. 108. 
In the present case there was no such proof, as the bill of 
exceptions shows that the defendant’s liability was determined 
by what appeared on the face of the instrument itself. The 
question then is, whether the instrument discloses any con- 
sideration for the defendant’s promise, supposing that promise 
to be as contended for by the plaintiff. We think it does not. 
It is evidently the written memorial of a past transaction. The 
plaintiff had been working for Broadwell somewhat more 
than two months and a half upon the contract when it was 
reduced to writing, and we cannot presume, from the instrn- 
ment, that the suretyship of the defendant was stipulated for 
in the original contract. If it were, the defendant would be 
bound, (provided his guaranty is sufficiently certain,) but if 
not, then he could not be held liable without proof of some 
new consideration. The burden of proof is upon the plain- 
tiff, which, upon a second trial, he may, perhaps, be able to 
make, but in the present state of the case he cannot retain his 
judgment, which must be reversed in order that a venzre de 


novo may issue. 


Per Cortam. Judgment reversed. 
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JAMES BATTEN vs, JAMES FAULK. 


A bond given by a slave, with a freeman as surety, is against the policy of 
the country, and void as to both. 


Action of prezt, tried before Saunprrs, Judge, at the Fall 
Term, 1856, of Johnston Superior Court. 

The action was originally commenced before a single jus- 
tice of the peace, and brought to this Court by successive ap- 
peals. The plaintiff declared on a sealed note, for seventy- 
five dollars, made by one Andrew Shaw, a slave, and the de- 
fendant as his surety. The execution of jhe instrument was 
proved, and the only question was, whether it was void as to 
the surety, as.being against the policy of the State. 

A verdict was taken, subject to the opinion of the Court, 
with an agreement to enter a nonsuit, in case he should be of 
opinion against the plaintiff. 

His Honor, on this question, being of opinion in favor of 
the plaintiff, gave judgment accordingly, from which the de- 
fendant appealed. — 


Cantwell, for plaintiff. 
Miller, Logers, Winston, Sen. and Howle, for defendant. 


Naso, ©. J. The action is upon a promissory note, to 
which there are two names as makers, the defendant and one 
Andrew Shaw. The latter is a slave, and is the principal in 
the bond, and the former executed it as his surety. The case 
presents the question, whether a person can bind himself, as 
surety, for the performance of a contract which is forbidden 
by law. Under our system of laws a slave can make no con- 
tract. In the nature of things, he cannot. He is, in contem- 
plation of law, not a person for that purpose. Te has no 
legal capacity to make a contract. He has no legal 
mind. He is the property of his master. All the pro- 
ceeds of his labor belong to his master. If property is de- 
vised or given to him, the devise or bequest is void, and the 
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gift of personals, either belongs still to the giver, or becomes 
the property of the owner of the slave. A slave has no legal 
status in our courts, except as a criminal, or as a witness in 
certain cases. The policy of our laws in keeping slaves with- 
in their proper sphere, has run through all our legislation, 
where their acts are the subject-matter. The 34th chapter of 
the Revised Code, secs. 83, 84, 85, and 86, forbids all trading 
with slaves, except upon certain conditions. In this case the 
defendant became bound, that the slave, Andrew, should pay 
the plaintiff the sum of $75. Andrew, then, was the princi- 
pal in the note. He contracted the debt with the plaintiff, 
and he must, therefore, have traded with him. We are not 
informed what the consideration was, whether work or labor, 
merchandise sold, or money lent. If it was either of these, it 
was illegal. We are not trying an indictment, either against 
the plaintiff or defendant, under the act referred to. To sanc- 
tion this transaction, the policy of the State would be mani- 
festly contravened. One keeping a grog-shop, or store, could 
easily secure the profits of his illegal act by getting a white 
man to secure to him the ill-gotten fruits of the trade, although 
he will still run the risk of a prosecntion. The 85th section 
of the Act referred to, declares, ‘nor shall any person at any 
other time, buy, or receive from any slave, without a written 
permission for that purpose, from the person then having the 
management of such slave, specifying the articles to be sold,” 
&e. If, therefore, a slave carries with him money to pay for. 
the article, he must have a written permission, specifying the 
amount of money to be laid out ; for the payment of the money 
is trading within the act, and forbidden by it. We are satis- 
fied that this transaction was in violation of the law of the 
country and its settled policy. It infringes upon the rights of 
the master; leads directly to the destruction of the value of 
his property ; and encourages that spirit of personal freedom 
in our slaves which is pregnant with so many fearful results. 

This case has been compared to a bond given by an infant, 
to which an adult is the surety. This is inoperative as to the 
infant, but binding on the other. Also, a bond given by a 
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feme covert is void asto her, but goodastothesurety. Neither 
of these instances control our case. The bond of an infant is 
not void, but only voidable. The incapacity of a feme covert 
springs from the social connection in which she stands to her 
husband. But even a feme covert may make a valid con- 
tract, binding in Equity, upon such property as she may have 
independently of her husband. These contracts are not un- 
lawful or contrary to the policy of the State. Contracts made 
with a foreign enemy, or for smuggling, are more in point. 
The case of Jngram v. Ingram, decided at this term, (ante 188,) 
sustains this opinion. 

Believing, as we do, that the whole transaction was illegal 
and in violation of the settled policy of the country, we are 
of opinion that the Court erred in giving judgment for the 
plaintiff. 

The judgment, according to the agreement of the parties, 
is set aside, and a judgment of nonsuit awarded. 


Per CURIAM. Judgment reversed. 


THOMAS LOWE, EX’R. vs. JESSE SOWELL e# al. 


Where a bond has been standing for ten years, and the presumption of pay- 
ment from the lapse of time is relied on, contradictory and false statements 
made by the defendant as to the time, place and manner of discharging the 
bond, are not sufficient to repel the presumption. 


Action of pest, tried before Saunpers, Judge, at a Special 
Term of Moore Superior Court, November, 1856. 

This case was before this Court at its December Term, 1855, 
(reported 3 Jones’ Rep. 67). The plaintiff offered evidence as 
to a credit, in 1841, of twenty dollars endorsed upon the bond 
sued on, which was dated in 1835, for the purpose of rebut- 
ting the presumption of payment, which was in the hand- 
writing of a person now deceased, but there was no evidence 
of its being with the knowledge and sanction of the defendants. 
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Joel Sullivan was then examined as a witness. He stated 
that he was indebted to the defendant Jesse Sowell, and re- 
ceived the bond in suit, which is for $276, from the testator 
of plaintiff, with authority to arrange and settle it, he being 
surety on it, and it was agreed by Sowell and the testator, 
that the bond should be credited with whatever he (Sullivan) 
owed him (Jesse Sowell,) and he was to account with the tes- 
tator for that amount; that a calculation was made by one 
Daniel, now dead, and by A. F. Sowell, a son of the defendant 
Jesse, and they reported, as due to defendant, $308,938, up to 
19th of September, 1845, which was less than the principal 
and interest of the bond held on him by the testator. Jesse 
Sowell was dissatisfied with the calculation, and objected 
to the credits being put on the bond, but afterwards gave 
up the papers on Sullivan. Witness afterwards saw Jesse 
Sowell, who was still dissatisfied, and witness offered to give 
him back the papers if he could point out any error in the 
calculation ; this he declined, butstill said there was an error, 
and that the amount due was enough to pay the debt to 
Hoover's estate. 

The defendant E. Q. Sowell, offered in evidence a bond for 
$65, dated 10th of August, 18438, given by him, with his bro- 
ther as surety, payable to plaintiff’s testator, and stated that 
this bond was given for his part of the pork, which was the 
consideration of the bond for $276,938, and at that time the 
testator declared that that satisfied his bond. With this un- 
derstanding, A. F. Sowell became surety to this bond of 
$65, and there was evidence going to show that this latter 
bond had been paid off by the defendant E. Q. Sowell. 

The plaintiff then offered evidence tending to show that 
this bond of $65 was given for another and a different bond 
than the one sued on. 

The defendants relied upon the presumption of payment 
arising from the lapse of time. They also contended, that 
they had shown an actual payment of the bond sued on. 

The Court instructed the jury as follows: ‘That as the 
credit of $20 had been entered without the defendants’ au- 
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thority, this credit could not operate as an answer to the pre- 
sumption of payment; but if the jury should be satisfied that 
the settlement-was made with the knowledge of Jesse Sowell, 
he then acknowledged that the bond of $276,93, was due. 
Claiming a greater credit than the $308,938, as reported from 
the calculation made, and insisting that the whole debt was 
paid, would be such an acknowledgment as to repel the pre- 
sumption of payment.” Defendants excepted. 


The counsel for the defendants asked his Honor to instruct 
the jury, that this acknowledgment of Jesse Sowell, if such it 
was, being made after the expiration of ten years, could not 
operate to answer the presumption so far as the other defend- 
ant, E. Q. Sowell, was concerned. 


The Court refused so to instruct, but told the jury that, 
‘if the defendant, E. Q. Sowell, insisted that the bond of $65, 
dated August, 1843, was given as his proportion of the bond 
of $276,938, it would be such an acknowledgment, on his 
part, as to repel the presumption of payment, whether the 
jury should allow the credits for the amount of that bond or 
not.” Defendants excepted. 


Verdict and judgment for the plaintiff. Appeal by de- 
fendants. 


No counsel appeared for the plaintiff in this Court. 
Kelly and Laughton, for the defendants. 


Pearson, J. We do not concur with his Honor in the 
view taken of the question presented by this ease. If, after 
a note has been standing over for more than ten years, the 
obligor says, “I paid the note in full at a particular time and 
place,” and at the trial relies on the presumption of payment 
raised by the statute, the fact, that he is not, able to prove 
that he did pay the note in fall at the particular time and 
place, or even proof that he did not then and there pay it, is 
not sufficient to repel the presumption. ‘The inference or im- 
plication to be drawn from these facts, would not have been 
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such an acknowledgment of a debt as would repel the bar of 
the statute of limitations, even at the time when the courts 
leaned against that plea, and held almost any admission or 
promise sufticient to have that effect. It cannot be allowed 
to have the effect of rebutting the presumption of payment, 
without introducing all the evils (and perhaps more) which 
grew out of the old notion in regard to the statute of limita- 
tions. It would be better to repeal the statute at once. 

So, if the defendant says, ‘‘I satisfied the note long ago in 
a settlement made with a particular individual, and surren- 
dered up notes to the full amount, although there was a mis- 
take, and the credit in full was not entered,” the fact, that he 
is not able to show the mistake, or if the plaintiff proves that, 
in truth, there was no mistake, and that the notes surrendered 
did not reach to the full amount of the note and interest then 
due, but only to the amount of the credit which was entered, 
is not sufficient to rebut the presumption. 

So, if the defendant says, ‘ I satisfied the note by giving an- 
other note, with A. B. as surety, which latter note, I have 
also paid off,” proof that the last note was not.given in satis- 
faction of the note sued on, but in satisfaction of another and 
a different note, is not sutlicient to rebut the presumption ; 
such proof only shows that the defendant had not paid at the 
time and place, or in the manner alleged, but non constat that 
he did not pay at some other time or place or in some other 
manner, and the law raises a presumption to this eftect, to de- 
feat “stale debts.” Venire de novo. 


Per Curtam. Judgment reversed. 


JOSEPH 8. DEY vs. JESSE B. LEE. 


Where an order made by a County Court directed to a public agent, com- 
manding him to pay a contractor for work done, is revoked by a subse- 
quent Court, such agent is discharged from a promise to pay such order 
made before the revocation. 
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Action of assumpsit, tried before Batrry, J., at the Fall 
Term, 1856, of Currituck Superior Court. 

Lhe plaintiff declared for the nonpayment of a certain coun- 
ty order in favor of one Gilman, and which, on certain con- 
ditions, it was alleged he had promised to pay. It appeared 
that Gilman had contracted with commissioners appointed by 
the Court to do certain work in the office of the public regis- 
ter, in transcribing a book, &c., which was represented to the 
Court as having been done according to the contract; where- 
upon the Court made an order for his payment. The order 
in question was as follows: 

“Ourrituck County, November Term, 1854, 

Ordered that John Gilman, public register, be allowed 
the sum of one hundred and fifty dollars for transcribing 
one book and re-indexing several others. 

Attest. J. W. Baxter, C. C. 0.” 

Which was endorsed, “Pay the within to J. 8. Dey, for 
value received. Signed. J. GILMAN.” 

This order was presented to the defendant, who was the 
county trustee, before it was endorsed. Ile promised the 
plaintiift if he would procure the endorsement of the said Gil- 
man, he would pay him the amount. He did so, and again pre- 
sented it to the defendant, who refused to pay, alleging that 
Gilman owed him sixteen dollars, and if the plaintiff would 
not deduct that amount he would hold the money until he 
could make it out of the same. 

After the endorsement, as above stated, was made, and after 
the defendant’s refusal, as above stated, but before the bring- 
ing of this snit, the County Court of Canitaek passed an or- 
der instructing the defendant not to pay the order above re- 
cited. 

The defendant contended that he was not lable for this 
debt in his individual capacity ; and that, the order being re- 
versed, he was discharged from his promise to pay; and fur- 
ther, that there was no consideration for the promise. He 
also contended that the promise not being in writing the de- 
fendant was protected by the statute of frauds. 
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The Court intimating an opinion that the plaintiff was not 
entitled to recover, in submission thereto he took a nonsuit 
and appealed. 

Jordan, for plaintiff. 

Smith, for defendant. 

Nasu, C. J. This case is governed by those of Dameron 
v. Zrwin, 8 Ire. Rep. 421; Lucker v. The Justices of Lredell, 13 
Ire. R. 484. The first was an action on a bond executed by the de- 
fendants, who were commissioners, appointed by the County 
Court of Cleaveland, to make a contract for the building of a 
court-house. There was a dispute as to the sufficiency of the 
work, and the contractor brought the action. The Court de- 
cide that the action could not be sustained, because the de- 
fendants were public agents, and not bound individually. 
They had not so contracted. The case of Tucker is directly 
in point. Under acontract with commissioners, duly appoint- 
ed, the plaintiff had built a bridge for the county, and the 
County Court had made an order tor payment by the defend- 
ant, who was the county trustee. This order was presented, 
but not paid for want of funds; though the defendant had 
promised to pay when funds came into his hands. At a sub- 
sequent Court that order was repealed. In their argument, 
the defendant’s counsel took the position. that the action ought 
to have been against the trustee. The Court say no action 
lay against the trustee on his promise to pay when funds 
came into his hands, because he woutfd hold the money as a 
public officer, and while in his hands it was subject to the 
control of the County Court, without whose authority he could 
not pay it to any one. 

In our case, after the second order of the Court reversing 
the first, under which the promise was made by the defend- 
ant, and upon which the action is brought, the defendant had 
no power to pay the demand of the plaintiff. He was not 
personally liable, for he was a public officer, and as such the 
promise was made. There is no error. 


Per Curiam. Judgment affirmed. 
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J. V. & T. SYMONS vs. T. H. NORTHERN. 


After a defendant has appeared and pleaded in chief to an attachment, it is 
too late to object to errors in the form of the attachment. 


Morton to dismiss an atracuMent, heard before Person, J., 
at the Fall Term, 1856, of Davidson Superior Court. 

The attachment, which issued in this case, is as follows: 

“ State of North Carolina, ) To the sheriff or any other 

Davidson County. lawful officer: 

Whereas, James V. and T. Symons & Co, have complained 
on oath before me, John P. Mabry, one of the justices of the 
peace for the said county, that T. H. Northern is justly in- 
debted to them to the amount of five hundred dollars, and 
oath having been also made, that the said T. H. Northern hath 
removed, or is about to remove himself out of the county, or 
so absconds or conceals himself, that the ordinary process of 
law cannot be served on him; and the said J. V. & T. Sym- 
ons and Co., having given bond and security according to the 
directions of the Act of the General Assembly in such case 
made and provided : 

‘We therefore command you, that you attach the estate of 
the said T. H. Northern, if to be found in your county, or so 
much thereof, repleviable on security, as shall be of value suf- 
ficient to satisfy the said debt and costs according to the com- 
plaint; and such estate so attached in your hands to secure, 
or so to provide that the same may be liable to further pro- 
ceedings thereupon to be had at the court-house in Lexing- 
ton, on the second Monday in February, so as to compel the 
said T. H. Northern to appear and answer to the above com- 
plaint, when and where you shall make known how you 
have executed this attachment. Given under my hand and 
seal. J. P. Masry, J. P.” 


The attachment was issued on the 10th of December, 1855, 
and returned to February Term, following, of Davidson 
County Court, levied on various personal chattels belonging 
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to the defendant. Whereupon an order of publication was 
made, and the cause continued. At May Term of the Court, 
the defendant replevied the property, and appeared by his 
attorneys in the cause, who Dap “ oeneral issue,” “ pay- 
ment and set off,” “ statute of f limitations,” and the cause was 
continued. At August Term of the Court, a motion was made 
to dismiss the attachment, because there was no date to it, 
and because it was not made returnable at “a Court to be 
held for the county of Davidson,” &e., but only at the court- 
house. The County-Court refused to dismiss, and the defend- 
ant appealed to the Superior Court on the interlocutory motion, 
and his Honor, on consideration of the motion, being of opin- 
ion that, by coming in and pleading in chief, he accepted the 
plaintiffs’ declaration, and that it was too late when the mo- 
tion was made, to take advantage of the defect in the process 
designated, also refused to dismiss, and ordered a procedendo 
to the County Court, from which judgment the defendant ap- 
pealed to the Supreme Conrt. 


Miller and Gilmer, for plaintifis. 
Aittrell and Gorrell, for defendant. 


Barrie, J. We agree with his [Lonor that, after the de- 
fendant had appeared and pleaded, it was too late for him to 
Ghject to the validity of the attachment, on account of the 
errors specified, which were, that it had no date and was de- 
fective in omitting to say “at a Court to be held for the coun- 
ty of Davidson, at the court-house in Lexington, on the 2nd 
Monday in February nezt.” 

A defendant may come into Court without process, and 
confess a judgment, (Larley v. Lea, 4 Dev. and Bat. Rep. 
169,) and we cannot perceive any reason why he may not 
come in, in the same way, and accept the plaintiffs’ declaration 
and plead toit. If this be so, why may he not appear and 
plead upon defective process? The main object of the lead- 
ing process is to bring the defendant into Court, and if he 
ao not choose to object 7a Mimine to the manner in which 
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he has been broughtin, it would be wrong to allow him to do 
so after he has, by his acts, admitted | Hees to be there, rea- 
dy to defend hir self against the plaintiftls’ action. ‘The case 
of L/ouston v. Porter, 101 Tre. Rep. 17+, referred to by the de- 
fendant’s counsel, cannot avail him, because there, the defend- 
ant in the attachment did not appear, and the objection Was 
taken by the person who was summoned as garnishee. The 
same may be said of the cases of Wn v. Saunders, 
2 Dev. Rep. 248, and Clurk v. Quinn, 5 Tre. Rep. 175, 
in which the objections were taken by eine: credit- 
ors. In Washington v. Saunders, 1 it is expressly said by the 
Court that “the appearance of the defendant wv “ill exre many 
defects.” In the present case, the detects related, altogether, 
to the time and place of appearance, by which it is manifest 
that the defendant was not at all prejudiced, because he did 
appear at the proper time and place, and acted just as he 
would have done had the writ of attachment been in all things 
perfect. Surely, after having done this, he ought not to be 
allowed to retrace his steps for the purpose of making an ob- 
jection to a process, which, as to him, is funetes officio. 
The interlocntory order tron: which the ou was taken 
is affirmed, and this must Le certified as the law directs. 


PER CURIAM, Lhe judgment is athrmed. 
SAMUEL ANDERS ef ul. ELIZABETH ANDERS ef ai. 


It is not regular upon the hearing of execptions to ihe report of a jury, order- 
ed to lay off a public road, for the Cowt to consider of the propriety of 
such order. 

An appeal from the judgement of a County Court upon exceptions to the re- 
port of a jury, ordered to lay offa rvuad between certain termi, only cm- 
braces such exceptions. and does not take up the merits of the petition. 


THis was a petition to Iny out and establish a public read, 
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iried before Person, Judge, at a Special Term, January, 
1856, of Bladen Superior Court. 

The petitioners filed their petition, ex parte, in the Court of 
Pleas and Quarter Sessions for Bladen county, having previ- 
ously given twenty days’ notice of their intention to do so, to 
all persons over whose land the road was to pass. Notice of 
the filing thereof being posted at the court-house door, accord- 
ing to law, until the next Court, it was then ordered that the 
road should be laid out, &e. A jury was accordingly sum- 
moned, who laid out the road and made their report to the 
next Court, when the defendants came in, and, by leave of the 
Court, made themselves parties. The report of the jury was 
confirmed, and from that judgment the defendants prayed an 
appeal, which was allowed. In the Superior Court, the peti- 
tioners moved to dismiss the appeal, because the defendants 
had no right to appeal from the judgment of the County Court 
at that time, but should have made themselves parties, and 
appealed when the laying out of the road was ordered. The 
Court being of a different opinion, the case was heard upon 
its merits de novo, and judgment was given, upon considera- 
tion of the whole matter, that the petition be dismissed with 
costs. From which judgment the petitioners appealed. 


E. G. Haywood, for plaintitis. 
No counsel appeared for the defendants in this Court. 


Barrie, J. The principle established in the cases to which 
we are referred by the counsel for the plaintiffs, is just and 
proper, and by it we must be governed in the decision of the 
present. That principle is, that when, upon a petition to the 
County Court that a certain thing be done, which it is com- 
petent for that Court to order, the Court makes the order that 
it shall be done, a party dissatisfied may appeal from it; but 
if he neglect to do so, and afterwards object to the regularity 
or sufficiency of the proceedings under it, and they are con- 
firmed, his appeal then, will carry up the question upon the 
proceedings only, and not the original order. This was 
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clearly stated by the Court, as the general rule, in Harvey v. 
Smith, 1 Dev. and Bat. Rep. 186, though for reasons peculiar 
to that case, which was a petition for the re-probate of the 
testament of a married woman, it was decided to be an excep- 
tion. The principle was again recognised in the State to the 
use of Dula v. Laws, T Ire. Rep. 375, having been previously 
applied to the case of a petition for dower, in Stiner v. Caw- 
thorne, 4 Dev. and Bat. Rep. 501. 

No decision has, as yet, been made upon the point in the 
case of a petition to the County Court for laying off a pub- 
lic road; but the reasons, upon which the rule is founded, 
apply with as much force to such a case as to any other. 
When the County Court makes the order that a road shall be 
laid out between the ¢ermzni therein mentioned, according to 
the prayer of the petition, it is a “ judgment, sentence, or de- 
eree of the Court,” from which any person dissatisfied, may 
pray an appeal to the Superior Court: 1 Rev. Stat., ch. 4, 
sec. 2, clause 5; Rev. Code, ch. 4, sec. 2. “It is (say the 
Court in Harvey v. Smith) a sentence, materially affecting the 
subject-matter in contestation; inform, final on the point de- 
cided ; and which the dissatisfied party ought to have an op- 
portunity of reviewing in the appellate tribunal, before 1t may 
lead to further mischief. Where the dissatisfied party neglects 
to appeal from such a sentence, it is not regularly re-examin- 
able in the superior tribunal. All objections thereto which 
may be waived by not being brought forward in apt time, 
are waived, and the cause proceeds in the appellate Court, as 
it ought to have proceeded in the Court below, subsequently 
to that sentence.” 

In the present case, the order passed without objection ; 
but after all the trouble and expense attendant upon the sum- 
moning of a jury and having the road laid out, the defend- 
ants came forward, had themselves made parties defendant 
to the cause, and then, for the first time, objected to the or- 
der, and moved to have it set aside. We hold that they were 
then too late for any objection, except one to the report of the 
jury, and that their appeal to the Superior Court did not dis- 
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turb the order for laying out the road, but only took up their 
exceptions to such report. See Stiner v. Cawthorne, 4 Dev. 
and Bat. Rep. at p. 500. 

The judgment of the Superior Court dismissing the petition 
was therefore erroneous, and must be reversed; and this will 
be certified to the said Superior Court, to the end, if there is 
no sufficient exception to the report of the jury, it may be 
confirmed; and if it be set aside as erroneous or insuflicient, 
a procedendo may issue to the County Court, in order that 
another jury may be summoned to lay out the road accord- 
ing to law. 


Perr Curiam, Judgment reversed. 
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** Wiruiam A. Jenxixs, Esquire, of Warrenton, was elected Attorney 
General, from and after the end of the session of the last Legislature. 

Mr. Barcueior, who had been appointed by the Executive, to the office 
of Attorney General, until the end of the Legislature, resigned the same at an 
early day of the session; whereupon, Winiiam H. Barey, Esq., of Hillsbo- 
rough, was elected ad interim, and attended to the State causes during this 
term. 


CASES AT LAW, 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 
AT RALEIGH. 
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SOLOMON MIZELL, JR, v. JOSEPH H. BURNETT. 


Under the statute of frauds a contract, mm writing, to sell land, signed by the 
vendor, is good against him, although the correlative obligation of the buyer 
to pay the price, is not in writing, and cannot be enforced against him. 

Where the owner of timber trees, living in twenty-two miles of the vendee, 
ofYored, in writing, to sell said trees, provided the other would comply with 
eertain terms, which were not complied with for twenty days, at the end of 
which time, performance of the precedent terms was offered and refused 
by the seller, who also refused to perfect the contract; Held, upon the 
ground, that the delay was unreasonable, that the plaintilf was not entitled 
to recover upon the written offer or agreement. A rght depending upon 
a condition precedent, does not accrue unless the condition be performed, 
although the performance becomes impossible by the act of God. 


Acrion of Assumpsit, tried before his Honor, Judge Exnis, 
at the Spring Term, 1857, of Washington Superior Court. 
The defendant was the owner of a tract of land on the 
Roanoke river, called the Walling tract, on which there were 
growing a large number of white-oak trees, suitable for mak- 
ing staves. It appeared that the plaintiff and defendant be- 
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ing in treaty relative to the sale and purchase of these trees, 
the former, about Ist of February, 1853, went to examine them, 
and thence went to see the defendant, who lived at William- 
ston, Martin county. Whatthen took place between the parties 
did not appear, except as may be gathered from the evidence 
thereafter arising. On the 14th of February, 18538, the de- 
fendant wrote to L. $8. Webb, cashier of the Windsor Bank, 
who lived in the town of Windsor, about seven miles from 
the residence of the plaintiff, a letter, of which the following 
is a copy: 
“ Wirttramston, Feb’ry 14th, 1853.” 

“Sir:—I sold Solomon Mizell, Jr., some oak timber, 
amount $800. I was to take such names to the notes enclos- 
ed as you would write me were good for the amount. Lalso, 
send a letter over to Solomon Mizell, Jr., please give it to him 
(to-day) if he is in town.” 

In the letter to Mr. Webb, was enclosed the following let- 
ter of the same superscription and date, directed to the 
plaintiff: 

“Sir :—TI received your letter of the 10th inst., and would 
say in reply, you can have my oak timber on the tract of land, 
known as the Walling tract, on Roanoke river, as per agree- 
ment when you were here, for $800, in two notes, 12 and 18 
months from date, with interest from date, with such security 
as L. 8. Webb says is sufficient for the amount. Jam unable 
to get over, but you may consider it a trade, you complying 
with the above. Youcanget your notes fixed as above stated ; 
show them to L.$. Webb, and get a letter from him, to me, 
stating that the security is sufficient, and all will be right; 
then I will give you a right to the timber as per agreement.” 
Signed by defendant. | 

«P.§S. I have enclosed the two notes to L. 8. Webb for 
you to fill np.” J. H. B. 

«JT will be at home Saturday next, or any day this week, 
er you can write to me what day you will come, and I will 
be here. Signed, J. H. B.” 

The letter addressed to the plaintiff, with two blank notes, 
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were, in a day or two, delivered to the plaintiff, who remark- 
ed, that he and defendant had made the trade as stated in the 
two letters. He said further, on the occasion, that he would 
have the notes signed, and return with them a letter from 
Mr. Webb as requested, or go over and deliver the notes 
to defendant. 

On the 19th of February, in the same year, one Wynn 
called on the defendant and offered him one thousand dollars 
for the timber in question. 

On 22nd of the same month, (Ieb’ry) the defendant wrote 
to Mr. Webb as follows: 

“« Wittiamston, 22d of February, 1853.” 

‘Sir :—I enclosed two notes to Mr. Mizell to sign, and di- 
rected him to let me hear from him. Not hearing from him, 
or seeing him, I promised it to another man, presuming from 
his conduct, that he has abandoned the trade. The other 
man has been waiting for some time, and has been urging me 
to say what I will do with him. I put him off for some time, 
until Mizell could come or write, and he has not not done 
either.’ Signed by the defendant. 

This letter was received the day it was written. About 
twelve days after it was received, the plaintiff called on Mr. 
Webb, with the notes signed, and the latter gave him a letter 
to the defendant, stating that the notes were good beyond 
doubt. At thesame time, Mr. Webb communicated to plain- 
tiff the contents of the defendant’s letter of the 22nd of Feb- 
ruary, not having had an opportunity of doing so sooner. 
The plaintiff, thereupon, stated as his reason for not returning 
sooner with the notes, that his wife had been very sick, and 
that there was, and had been, a freshet in the Roanoke river, 
which prevented him from getting overto Williamston. The 
plaintiff! thence proceeded to visit the defendant at his resi- 
dence, going a circuitous way to avoid the difficulties of the 
flood in the river. He lived in Bertie. county, about twenty- 
two miles, by the usual route, from the defendant, the latter 
took the letter containing the notes, and having read them, 
returned the notes to the plaintiff, and put the letter in his 
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pocket, refusing to make a title to the trees. No reason was 
given by him, at the time, for refusing to complete the trade, 
but as soon as the plaintiff left him, he put his refusal, upon 
the ground, that the notes were not good. 

Mr. Webb testified that the notes were abundantly good. 
Shortly after this interview and tender, the defendant con- 
veyed the timber trees to Wynn. 

Defendant resisted the plaintiff’s recovery, 

ist. Upon the ground, that the evidence showed only a 
proposition on the part of the defendant to sell, but no accept- 
ance of the terms previously to the sale to Wynn. 

9nd. The defendant had the right, at any time, to with- 
draw his proposition before its acceptance by the plaintiff, 
and in his second letter to Mr. Webb, had done so. 

3rd. The plaintiff did not tender the notes in a reasonable 
time. 

4th. The contract was not written so as to comply with the 
statute of frauds. 

The Court, by agreement, reserved the foregoing points. 

The jury found a verdict in favor of the plaintiff for $200 
with interest from the sale to Wynn, it being admitted that 
such was the proper amount of damages, if plaintiff was enti- 
tled to recover at all. 

Afterwards the Court decided the questions reserved in fa- 
vor of the plaintiff, and gave judgment on the verdict, from 
which defendant appealed to this Court. 


Winston, Jr., for plaintiff. 
ITeath, fer defendant. 


Pearson, J. It was properly conceded that a contract to 
sell growing trees” is within the statute of frauds, being a 
contract to sell “land or some interest in, or concerning the 
same.” 

We are of opinion with his Honor, that to make a contract 
to sell growing trees binding on the vendor, it is sufficient 
that the contract be signed by him, and it is not necessary 
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that it should also be signed by the vendee. Thestatute pro- 
vides that the contract shall be signed by the “party to be 
charged therewith.” This answers the purpose, which is to ex- 
clude perjury in an action to enforce the contract. In refer- 
ence to the other party the statute is silent, and there is con- 
sequently nothing to justify the construction, that he is also 
required to sign. If the purchaser of land pays the price in 
eash, taking a bond for title, there is no reason why he should 
put his signature to the contract. So, if he gives a note for 
the price, that is sufficient, although the note makes no refer 
ence to the contract. So, if the vendor binds himself in wri- 
ting, and is content to take the verbal promise of the pur- 
chaser to pay the price, it is his own fault, and he must 
blame himself for the folly of getting into a situation where 
he is bound, but the other party cannot be charged if he 
chooses to insist upon the statute. Common justice, and the 
general principles of law, require that there shall bea mutu- 
ality in contracts; that is, if one party is bound the other 
ought to be. But there may be exceptions. Although it ts 
a maxim that a contract is never binding unless there be a 
consideration, yet, there is a distinction between a considera- 
tion and the mutuality of contracts in reference to the obliga- 
tion thereof, and the fact that by some other principle of law, 
or the provisions of a statute, one party has it in his power to 
avoid the obligation, although it suggests a very forcible rea- 
son for not entering into a one sided contract, does not neces- 
sarily have the a@fect of making such contract void as to both 
parties. One agrees to deliver, at a future day, a certain arti- 
cle to an infant, in consideration of his promise to pay the 
price, the contract is not void, although the infant may avoid 
the obligation on his part, if he chooses to protect himself on 
the ground of infancy. So, if one agrees in writing to con- 
vey land in consideration of a verbal promise of the other 
party to pay the price, the contract is binding on the vendor, 
although the vendee may avoid the obligation on his part if 
he chooses to protect himself under the provisions of the 
statute. It is net considered, in either case, that the contract 
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is nudum pactum and void for the want of consideration. 
This is the result of the English decisions in reference to the 
statute of frauds, and althongh our statute is not precisely in 
the same words, yet the substance is the same, the purpose is 
the same, and the difference in the wording is not such as to 
justify a difference in the construction ; Laythourp v. Bryant, 
3 Bing. N. C. 744, 29 Eng. Com. L. Rep. 469); Allen v. 
Bennet, 38 Taunt. Rep. 170. 

We also agree with his Honor, that the letter of the defend- 
ant to the plaintiff, dated February 14th, 1853, is a sufficient 
writing, or memorandum of the contract, to bind the defend- 
ant and subject him to an action for a breach, provided 
there be no other difficulty in the way of the plaintiff. The 
writing being required only as evidence of the contract and 
nut to constitute it. This is well settled, both in Law and 
Equity ; Juckson v. Lowe, 1 Bing. 9; Bateman v. Phillips, 
15 East 172; Laythoerp v. Bryant, supra; 38 Atk. 503, 1 
Vern. 110. According to the view we take of the case, it is 
not necessary to decide whether the letter of the 14th of Feb- 
ruary, above referred to, is only a proposition to sell, or con- 
tains in itself the contract, or is evidence of a contract previ- 
ously made; for, in either view, the plaintiff was required to 
execute the two notes with approved security, and the only 
question is, whether he did execute and tender them to the 
defendant in time to perfect his right of action. 

Ifthe plaintiffhad tendered the notes on the Saturday referred 
to. or any day during that week, it is clear that the defendant 
would havebeen bound. There is strong ground to support the 
position, that according to the proper construction of the let- 
ter, the plaintiff was required to deliver the two notes during 
thee week, or at all events, to write during the week, and fix 
on a day—the purpose being not to let the matter stand open 
and leave him unbound longer than that week. It would seem 
the defendant wrote this letter reeiting the agreement or pur- 
pose to bind himself in writing, with the expectation that the 
plaintiff was also to bind himself during that week. But we 
put our decision on a broader ground, ‘The plaintiff was cer- 
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tainly required to deliver the notes within a reasonable time, 
and we think a delay of twenty days was, under the circum- 
stances, unreasonable, and consequently the plaintiff did not, 
by his tender of the notes, acquire a right of action. 


What is a reasonable time must, in all cases, depend upon 
the circumstances. The nature of the transaction may make 
a delay unreasonable, which, in a transaction of a different 
kind, would not be so. According to the law-merchant, no- 
tice of the dishonor of a bill must be by the return mail, for 
‘‘ promptness is the life of trade.” So, if one offers to take 
one hundred dollars for his horse, the proposition must be ac- 
cepted at the time ; for nothing else appearing, his object is 
to sell at that time. So, the question may depend upon the 
condition of the parties. If one is bound, and the other is foot- 
Joose, the time must be short, for it would be unreasonable to 
keep the parties in so unequal a condition for a long time. 
This is our case. The defendant was bound in writing, the 
plaintiff was foot-loose. Ifastorm had destroyed the trees, 
he was not bound to complete the trade, even after his con- 
versation with Webb, and it was unreasonable to delay twen- 
ty days, and then seek to get the advantage of an apprecia- 
tion in the value of the timber, or of the fact, that it was 
worth more by some $200, at the time of the contract, than 
the owner supposed. 


This delay was the more unreasonable, because the defend- 
ant earnestly insisted that the business should be closed on 
the next Saturday, or some day during that week, which 
ought to have quickened the plaintiff’s diligence. 


The suggestion that the delay was occasioned by the sick- 
ness of the plaintiff’s wife, and the freshet in the river, will 
not avail. Assuming that she was sick, it does not appear 
how that made it ¢mpossible for him to procure the notes. 
As to the river being up, that did not prevent the defendant's 
letter of the 22d, from reaching its destination, and the plaintifl 
could have crossed in the same way. Nor did it prevent him 
from crossing tomake the tender. Itis true, he went a round- 
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about way, but his being able to do so, repels the idea of an 
impossibility. 

But in the second place, it is familiar learning that a right, 
depending upon a condition precedent, does not accrue unless 
the condition be performed, although performance becomes 
impossible by the act of God. There is a diversity between 
a condition subsequent by which an estate is to be defeated, 
and a condition precedent by which an estate is to be created, 
or aright is to accrue. Co. Litt. “ Conditions.” 

The defendant agreed to convey the timber to the plaintiff, 
provided he executed the notes in a reasonable time: The 
principle is the same as if the condition had been to execute 
the notes in ten days. VPerformance is necessary to give a 
right of action. 


Per Curtam. There is error. Judgment reversed, and 
a venire de novo. 


COHOON & McINTOSH v, ROBERT MORTON, ef. al. 


There is no necessity that an appellant should himself sign, or otherwise ex- 
ecute, the appeal bond. 

Where a judgment and aca. sa. upon it were taken in the name and behalf 
of “ A and B,” a firm, and a ca. sa. bond taken, made payable to the same firm, 
upon the defendant’s default, it was held, that no judgment could be ren- 
dered on such bond in the name of certain individuals claiming to be the 
persons meant by “A and B;” nor in any other manner; for, “A and B.” 
not being a corporation, cannot be recognised in legal proceedings. 


Tunis was a motion for judgment on aca. sa. bond, heard 
before his Honor, Judge Battery, at a special Term, 1854, of 
Pasquotank Superior Court. 

The judgment upon which the ca. sa. issued, was in favor 
of Cohoon & McIntosh for sixty dollars, rendered by a jus- 
tice of the peace. The ca. sa. issuing thereon pursued the 
judgment, which was in the name of Cohoon & McIntosh, as 
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plaintifis. The bond given for the defendant’s appearance, 
under the ca. sa., was payable to Cohoon & McIntosh, and 
recited the ca. sa. simply as it was, without any explanation 
of the name and style of the obligees. At the term of the 
county Court, to which the defendant was bound to appear, the 
defendant moved to quash the ca. sa., and dismiss the proceed- 
ings ; which motions were sustained by the Court ; from which 
judgment the plaintiffs appealed, and gave bond for the ap- 
peal, with sufficient sureties. The appeal bond was signed 
by the plaintifis, as “ Cohoon & McIntosh.” 

In the Superior Court, the defendant moved to dismiss the 
appeal, upon the ground that the signature by the plaintiffs 
was a nullity; which motion was refused. 

The plaintifis then were allowed to call the principal obli- 
gor in the ca. sa. bond, who made default; whereupon the 
plaintifis moved for judgment, in the names of P. A. R. C. 
Cohoon and R. H. McIntosh, which was allowed, and judg- 
ment entered accordingly ; from which the defendant appeal- 
ed to this Court. 


Smith and Marton, for plaintiffs. 
Poot and Jordan, for defendants. 


Barriz, J. The motion made by the defendants in the 
Superior Court, to dismiss the appeal, was properly over-ruled. 
It was not necessary that the appeal bond should have been 
signed by the plaintitis at all, and of course it did not invali- 
date the bond, as to the other obligors, that they signed as 
‘ Cohoon & McIntosh.” Inthecase of Woollard v. Woollard, 
§ Ire. Rep. 322, it was held by the Court, that where the ap- 
pellant in a suit failed to prosecute it with effect, the appellee 
might “take a judgment against the principal, upon his liabil- 
ity as a party to the suit, and then another and separate judg- 
ment against the sureties on the bond; or he might take ajoint 
judgment against the principal and lis sureties on the 
bond. We are unable to perceive any advantage which the 
appellee could have by taking a joint judgment; and we are 
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therefore of opinion that an appeal bond executed by the sur- 
eties only, would be sufficient to sustain the appeal. 

The motion of the plaintiffs for a judgment against the de- 
fendants, Morton and his sureties, on his appearance bond, 
ought likewise to have been over-ruled. This bond was taken, 
payable to “ Cohoon & McIntosh,” and the motion for judg- 
ment was made in behalf of P. A. R. C. Cohoon and R. H. 
McIntosh, partners in trade, trading under the firm and style 
of Cohoon & McIntosh, and the judgment was given accord- 
ingly. This was, we think, erroneous. In the care of Smth 
v. Shaw, 8 Ire Rep. 233, the Court intimate the opinion that 
a declaration upon a sez..fa., reciting a bail bond executed in 
asuit brought and prosecuted to judgment, by John Smith, 
Joseph P. Smith, and William G. Smith, trading and acting 
under the name and style of John Smith & Co., would not be 
sustained by proof of a bail bond given in a suit brought in 
the name of Smith & Co. If this be so, and we think 16 is, 
then the cases of Walliams v. Bryan, 11 Ive. Rep. 618, and 
Harle v. Dobson, 1 Jones’ Rep. 515, are directly in point to 
show that P. A. R. C. Cohoon and R. H. McIntosh, partners 
in trade, and trading under the firm and style of Cohoon & McIn- 
tosh, could not have ajudgment upon a bond payable simply to 
“Cohoon & McIntosh.” These persons are not a corporation, 
and are not to be recognized in legal proceedings, unless it is 
stated who they are, and how they claim to be acting under 
a particular name and style. The judgment is erroneons, and 
must be reversed. 


Per Ccriam. Judgment reversed. 


State to the use of ABSELLA HOELL v. HARDY B. COBB, e. al. 


Under the 9th section of 79th chapter of Revised Code, a bond given by one 
at October Term, 1851, conditioned for his faithful discharge of the duties 
of an office for one year from the date, can be recovered on, notwithstand- 
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ing the office expired at the January Term, 1852, and the breach was sub- 


sequent to that term. 
The cases of State v. Burcham, 11 Ire. Rep. 436, and State v. Lane, 13 Ire. 
Rep. 253, commented on and explained. 


Action of pest on a constable’s bond, tried before his Hon- 
or Judge Mantry, at the Spring Term, 1857, of Martin Supe- 
rior Court. 

Cobb, the principal defendant, was appointed constable, at 
October Term, 1851. The plaintiff declared for a breach of 
the bond of the year then ensuing. It was in the usual form, 
with the conditions required by law. 

The relator of the plaintiff, in February, 1852, had put into 
the hands of Cobb, the constable, claims to be collected, and 
he had negligently failed to collect them. 

The appointment of Cobb was as follows: 

“ Ordered by the Court that Hardy B. Cobb be appointed 
constable in district No. 4, upon his entering into bond, ac- 
cording to law, with Joseph Waldo, &c., his secureties.” 

The plaintiff then read in evidence a private Act of As- 
-sembly, passed in 1838, chapter 15, page 108, giving the 
County Court of Martin power to elect constables. 

The defendant contended that, by the provisions of the act 
of 1538, the County Court of Martin should appoint consta- 
bles at the January Term in each and every year, and that 
the appointment at the October Term, 1851, expired at the 
Jannary Term, 1852. 

There was a verdict for the plaintiff, subject to the opinion 
of the Court upon the question of law, which was reserved by 
consent, with leave to set aside the verdict, if his Honor, 
should he be of opinion against the plaintiff, 

Afterwards, upon consideration, the Court ordered the ver- 
dict to be set aside, and gave judgment for the defendant. 

Plaintiff appealed. 


DB. F. Moore, for plaintiff. 
Winston, Jr., for defendant. 
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Barriz, J. We agree with the defendants’ counsel in the 
construction which he puts upon the private Act of Assembly 
passed in 1838, (ch. 15,) giving to the County Court of Mar- 
tin the power to elect constables, and we assent to the propo- 
sition that the appointment of the defendant as constable, at 
the October Term, 1851, expired at the following January 
Term, 1852. State v. Burcham, 11 Ire. Rep. 486; State v. 
Lane, 18 Ire. Rep. 2538. We are nevertheless of the opinion 
that, by force of the 9th section of the 79th chapter of the 
Revised Code, the relator is entitled torecover. This Act was 
passed originally in 1842, and it provides that “ whenever 
any instrument shall be taken by, or received under the sanc- 
tion of, a court of record, or by any persons acting under, or 
in virtue of, any public authority, purporting to be a bond 
executed to the State for the performance of any duty, be- 
longing to any office or appointment, such instrument, not- 
withstanding any irregularity or invalidity in the conferring of 
the office, or In making of the appointment, or any variance 
in the penalty, or condition of the instrument, from the provi- 
sions prescribed by law, shall be valid, and may be put in 
suit in the name of the State, for the benefit of the person in- 
jured by a breach of the condition thereof, in the same man- 
ner as if the office had been duly conferred, or the appoint- 
ment duly made, and as if the penalty and condition of the 
instrument had conformed to the provisions of law.’ The 
present case certainly comes within the spirit, if not the very 
letter of the Act. The defendant, Cobb, was appointed a 
constable by the County Court of Martin, which is a court of 
record, at October Term, 1851, for one year, and, thereupon, 
executed a bond with the usual conditions, which recited his 
appointment for one year, and the other defendants became 
his sureties to the said bond. His office expired at the Jan- 
uary Term, 1852, so that the appointment was invalid for the 
residue of the year; yet the act says that the bond shall, not- 
withstanding, be valid, and may be putin suit in the name 
of the State, for the benefit of any person injured by a breach 
of the condition. The relator was injured by the defendant 
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Jobb’s taking her claims to collect, as an officer, and by his 
negligence in failing to collect them within the year for which 
his appointment purported to have been made. Her right 
to recover seems to be within the express provisions of the 
law. 

But it is contended that the cases of the State v. Burcham, 
and State v. Lane, above referred to, are decisions directly in 
point against this conclusion. Of the latter of these cases, 
we have only to remark, that the facts upon which the rights 
of the parties depended, occurred before the Act was passed, 
and, of course, could not be affected by it. The former oc- 
eurred after the Act went into operation, and it is, therefore, 
apparently an authority against us. But itis so in appear- 
ance only ; for, upon an examination of the transcript of re- 
cord as sent up to this Court, we find that it is not so in real- 
ity. It will be noticed that, in the report, the facts of the 
case are not stated, either by the Reporter, or the Judge who 
delivered the opinion of the Court. The transcript shows 
that the appointment of Burcham as constable was made at 
the May Term, 1843, of Cartaret County Court, in the follow- 
ing words: ‘Ordered that Shepperd W. Burcham be ap- 
pointed constable for the Beaufort district, by his giving Wil- 
liam §$. Ward, Rufus Ward, and Benjamin Mace, as securi- 
ties in a bond of $4,000.” The condition of the bond given, 
recites that “ whereas the above bounden Shepperd W. Dur- 
cham has been appointed a constable in the county aforesaid, 
now, &c.” Nothing is said either in the order of appoint- 
ment, orin the bond, about the duration of the office. The 
Judge in the Court below decided that the office expired in 
the following I’ebruary, and that no recovery could be had 
upon the bond for claims put into the principal defendant’s 
hands after that time. The judgment was aflirmed by this 
Court ; but it does not appear that the Act of 1842 was brought 
to the attention of the Court, and it certainly is not noticed 
in the opinion filed. This case, therefore, cannot stand in the 
way of our putting upon the Act what we believe to be its 
true construction. 


bd 
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The principle which we have here enunciated will, we be- 
lieve, be found to be sanctioned by an able opinion of Chief 
Justice Marsma, delivered the case of the United States v. 
Manin, and reported in 2 Brockenborough’s Rep. 96. It 
was there held that “an official bond given by an agent of 
fortifications, whose appointment was irregular, but whose 
office was established by law, though void as a statutary obli- 
gation, was valid as a contract to perform the duties apper- 
taining to the office of agent of fortifications, and was binding 
on his sureties. The judgment of nonsuit must be set aside, 
and a judgment rendered for the plaintiff. 


Perr Curiam. Judgment reverse d. 


ROBERT G. NIBLETT v. JAMES HERRING. 


Where there is an entire executory contract, and the plaintiff? has performed 
a part of it, and without legal excuse, and against the consent of the defend- 
ant, refused to perform the rest, he cannot recover any thing for the part 
performed. 


Action of Assumsit, tried before his Honor, Judge Exts, 
at the Spring Term, 1857, of Bertie Superior Court. 

The suit was begun by a warrant before a justice of the 
peace, and brought up by appeal. The plaintifi declared, in 
several counts, for the services of a boy about fifteen years old : 
whom he had hired to the defendant for the year 1856, at the 
price of fifty dollars. The proof was that the boy served the de- 
tendant about seven months, and then left his employment, 
There was evidence tending to show that the boy was taken 
away from the defendant by the plaintitf, against the will ot 
the former. 

The Court instructed the jury, that if the plaintiff took the 
boy away against the wishes of the defendant, that he was 
not entitled to recover any thing. Plaintiff excepted. 
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Verdict and judgment for the defendant, and appeal to this 
Court. 


fleath, for plaimtiff. 
Winston, Jr., for defendant. 


Nasu, C. J. The charge of his Honor is in strict confor- 
mity with repeated decisions of this Court, of the Courts of 
England, and of our sister States, where the question has been 
canvassed. The principle is, that where there isan entire ex- 
ecutory contract, and the plaintiff has performed a part of it, 
and then wilfully refused, without legal excuse, and against 
the defendant’s consent, to perform the rest, he ean recover 
nothing, either on the special or general assumpsit. 2nd vol. 
Smith’s Leading cases 13, in the note: Upon the principle 
that where the contract is special, an action for its breach 
must, in general, be brought on the special contract. While 
it is open and unperformed, no action can be sustained for 
work and labor done. Cutter v. Powell, 6 Term Rep. 820 ; 
Jennings v. Camp, 13 John. Rep. 94. 

The cases in this Court are Lesperman v. Parker, 10 Ire. 
Rep. 474; Wonstead v. eid, Busb. Rep. 76, and Whete v. 
Brown, 2 Jones’ Rep. 408. The last two cases in particular, 
cover the whole ground. The former was brought by a car- 
penter against his employer for work and labor done upon a 
house at astipulated price. Ile commenced the work, and, 
when it was half finished, abandoned it, without the consent 
of the defendant, the employer. The action was upon the 
common count for work and labor done. The decision was, 
that he could not recover. The latter was more analogous 
to this. The defendants had a contract upon the rail road, 
and hired from the plaintiff, for the time they should be en- 
gaged in the work, several slaves, at a stipulated price per 
month. Before the work was finished, the slaves were taken 
home by the plaintiff, without the consent of the defendant ; 
and the action was brought on the common count to recover 
for the time they had worked. Judgment was rendered 
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against the plaintiff. In our case, the contract is a special 
one for the hire of a boy, for one year, at an agreed price. 
Before the end of the year, the plaintiff took the boy home, 
as was alleged, against the wishes of the defendant. This 
point being controverted, it was left to the jury to decide, his 
Jionor instructing them, that if the plaintiff did take away 
the boy, he could not recover. To this charge there can be 
no legal exception. 


Perr Curiam. Judgment affirmed. 


STATE v. HARRIET, a slave. 


Under the 34th ch., section 36, and 107 ch., secs. 31, 32 and 34, of the Re- 
vised Code, the Superior Courts have not original jurisdiction of the offence 
of evand larceny committed by a slave. 


This was an rnpicrment for Granp Larceny, tried before 
his Honor; Judge Prrson, at the Spring Term, 1847, of Bla- 
den Superior Court. 

Upon motion by the defendant’s counsel, his Honor gave 
judgment to quash the indictment, on the ground that the 
Superior Court has no original jurisdiction of larceny commit- 
ted by aslave. From which judgment the solicitor for the 
State appealed. 


Attorney General, tor the State. 
Shepherd, Baker and White, for defendant. 


Nasu, C. J. The prisoner, a slave, stands indicted in the 
Superior Court of Bladen for grand larceny. On the trial 
below, the defendant’s counsel moved to quash the indict- 
ment for want of jurisdiction. The prosecution is founded on 
the 107th chapter of the Revised Code. The motion to quash 
rests upon the construction of that chapter, and of the 26th 
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section of the 34th chapter. By the law, as it stood before 
the Act of 1856, (Rev. Code,) a single magistrate had exclu- 
sive jurisdiction of all misdemeanors, or offences contmitted 
by slaves, which are not declared by law to be capital, and 
which, in the opinion of the justice, before whom such offend- 
ing slave may be carried, shall appear of such a trivial char- 
acter as not to deserve greater punishment than a single mag- 
istrate can inflict. The County Courts were invested with 
original and exclusive jurisdiction over all offences commit- 
ted by a slave of a higher degree than such as are cognizable 
before a single magistrate, except in cases where the punish- 
ment may extend to life, and also felonies within the benefit 
of clergy. To the Superior Courts was given original and 
exclusive jurisdiction over all offences committed by a slave, 
the punishment whereof might extend to life, and clergi- 
able felonies; Rev. Stat., ch. 111, sec. 41, 42, 43. By that 
statute, the original cognizance of crimes and misdemeanors 
committed by slaves, were entrusted to three distinct tribu- 
nals—to the Superior Courts, where the crime affected life, 
and clergiable felonies—to the County Courts, petit lar- 
ceny and the higher class of misdemeanors—and to a sin- 
gle justice of the peace, the most inferior class. The Revised 
Code has, as to most of these offences, reduced the orig- 
inal jurisdiction to two—the justices out of Court, and the 
Superior Courts. By the Revised Code, ch. 107, sec. 31, the 
Legislature describes, as well as the nature of the subject will 
admit, the offences of slaves of a minor grade, and the 32nd 
section gives toa single justice jurisdiction over all the of- 
fences so enumerated or described, and “all other misde- 
meanors done by slaves, mentioned in this chapter, the pre- 
cribed punishment whereof is whipping.” The 34th section, 
then provides—“ the Superior Court shall have exclusive 
original jurisdiction of all felonies and other offences commit- 
ted by slaves, which, by section 32, are not assigned for trial 
before a justice of the peace, &c.” 

All offences of slaves, then, which do not put their lives 
in jeopardy, are punishable by a single magistrate. The 
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crime for which the prisoner is indicted is, or was, grand lar- 
ceny. Between it and petit larceny the common law made 
a wide difference. The former was punishable with death, 
unless the prisoner was entitled to the benefit of clergy; the 
latter being punished by whipping. Morally speaking, there 
is no difference; each is equally forbidden by the great Law- 
giver. All that relates to the mode of securing society against 
the commission of such offences is of man’s invention, and 
may be varied as sound discretion may direct. This has been 
done in this State by the 26th section of the 34th chapter of 
the Revised Code. It provides—‘‘all distinction between 
petit larceny and grand larceny, where the same hath now 
the' benefit of clergy, is abolished, and the offence of felonious 
stealing, where no other punishment shall be specifically pre- 
scribed, shall be punished as petit larceny is.” We have 
seen that by the 32nd section of the 107th chapter, petit larceny 
is punishable by a single justice. The act of 1856 has not 
raised petit larceny to the grade of grand larceny, but has 
brought the latter down to that of the former. A change 
which the spirit of the timesdemanded. When aslave steals 
to an amount which, by the common .aw, would have consti- 
tuted grand larceny, the offence is cognizable before a single 
justice, and the Superior Court is ousted of its Jurisdiction by 
the express terms of the Act. | 
There is no error in the judgment below. 


Per Curiam. | Judgment afiirmed., 


JESSE C. JACOCKS v. NATHAN NEWBY, 


Under the 104th ch., sec. 33 and 35 of the Rev. Stat., a petitioner who has ac- 
quired a right, by order of the Court, to have a cart-way over the land ot 
another, and who has afterwards obtained title to the servient tenement, hasa 
right to obstruct and discontinue such cart-way. 
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Action on the case for obstructing a cart-way, tried before 
his Honor, Judge Extis, at the Spring Term, 1857, of Per- 
guimons Superior Court. 

Tt wasin evidence in the Court below, that the defendant was 
the owner of a tract of land in Perquimons County, over 
which vassed a road or way, from a public highway to a farm 
owned by the plaintiff, over which he habitually passed in 
going to, and returning from his farm; that there was anoth- 
er way by which he could have gone to and from the said 
farm, to the same highwav, but the same was five miles fur- 
ther than the road in question. It was also in evidence that 
the defendant obstructed the road in question so that the 
plaintiff could not pass over it. 

There was also evidence of the proceedings of the County 
Court of Perquimons, laying off a cart-way over the lands of 
one Carter and one Sutton, at the instance of one Blount, so 
as to enable him (Blount) to reach the public highway over 
these two tracts. Blount, for his own convenience, continued 
the road, thus ordered to be laid out, across his land, where it 
reached the land of the plaintiff, and was the road, as above 
mentioned, used by him. 

The two tracts of land owned by Sutton and Carter had 
been, subsequently to the laying off of the said cart-way, and 
before the obstruction complained of, conveyed to an ances- 
tor of the defendant, the owner of the Blount land, and thence 
all the said three tracts, (the Blount, the Sutton, and the Car- 
ter tracts,) became the property of the defendant. 

The obstructions complained of were on the Carter and 
Sutton, as well as the Blount portions of the defendant’s land. 
The plaintiff showed special damage by reason of the obstrue- 
tion of the said cart-way. 

The Court instructed the jury that the plaintiff, having 
shown special damage to himself, was entitled to recover, as 
the defendant had no right to stop up the cart-way ; that, un- 
der the statute, a cart-way, when once opened, is to be kept 
open, and all persons have a right to pass over it, as well as 
he upon whose petition it was established ; that it is not strict- 
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ly a private way, vesting exclusively in the petitioner, but 
that the public also have a right to use it, and it cannot be 
closed by authority of law, in the manner prescribed by stat- 
ute for discontinuing other roads; that the cart-way was not 
merged and lost to the public by the defendant’s purchasing 
the lands over which the cart-way was laid off. To this in- 
struction defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Heath and Pool, for plaintuf. 
No counsel appeared for defendant in this Court. 


Batriz, J. The facts of this case occurred before the Re- 
vised Code went into operation, and it depends upon the pro- 
per construction of the 33rd and 35th sections of the 104th 
chapter of the Revised Statutes. The former of these sections 
preseribes the manner in which a person, settled upon or cul- 
tivating land, may, under certain circumstances, have a cart 
or wagon-way laid out, and kept open over another’s land; 
and the latter declares, that when so laid out, it “shall be 
free for the passage of any person or persons to pass.” 

The counsel for the plaintiff contends that, when the cart, 
or wagon-way is opened under the provisions of this act, the © 
public acquires such an interest in the use of it, that the land- 
owner, at whose instance it was laid out, cannot close it, even 
though he acquires, by purchase, or descent, the land over 
which it passes. Of this opinion was his Honor in the Court 
below; but upon a full consderation of the object of the act, 
and the various provisions by which that object is sought to 
be accomplished, we feel ourselves constrained to dissent from 
it; 

The purpose which the Legislature had in view is obvious. 
It was to give to certain persons, settled upon, or cultivating, 
land, who had no convenient way to or from such land, ex- 
cept by passing over the lands of other persons, the means of 
travelling to and from market and other places with their 
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carts and wagons. It is manifest that this purpose would not 
be fully accomplished without giving to others, besides the 
owner of the dominant tenement, the right of passing over 
the cart, or wagon-way. He might wish to buy as well as 
sell, and to be visited as well as to visit, and he would often 
be put to serious inconvenience if other persons could not 
come to his land with their vehicles, without being guilty of 
a trespass by passing over the servient tenement. Hence the 
necessity of the provision, that the cart, or wagon-way “shall 
be free for the passage of any person, or persons.” It was to 
the interest of the owner of the dominant tenement that it 
should be so, and we are bound to suppose that it was his in- 
terest alone which the law-makers had mainly, if not altogeth- 
er, in view; because the way was to be opened, and kept 
open, at his sole expense ; his hands not even being, in conse- 
guence thereof, exempted from working on the public roads. 

If, after the cart or wagon-way was thus opened, he should, 
by any means, acquire the title to the servient lands, his right 
to use the way, under the statute, would merge in his superior 
right of using his own land as he pleased. Such would un- 
doubtedly be the case if he had acquired the right of way by 
grant, or prescription, (8 Cruise Dig. Tit. Ways, sec. 24; Whal- 
ley v. Thompson, 1 Bos. and Pul. 371,) and we can see noth- 
ing in the policy of the statute to prevent the application of 
the same well-known principle to a right of way acquired un- 
der its provisions. If so, the right of the public, which was 
merely incidental to his, would be lost with it. And it is 
clearly proper that it should be so, else the public would have 
had, under the Revised Statutes, a more permanent interest 
in a private cart-way, than they had ina publicroad. The 
latter might, by the first section of the Act, be altered or dis- 
continued, but there was no such provision for the former, 
though that is now remedied by the 38th section of the cor- 
responding (101st) chapter of the Revised Code. These con- 
siderations lead us to the conelusion that, where the defend- 
ant acquired the lands over which his cart or wagon-way pass- 
ed, the right to it was extinguished and gone, not only as to 
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him, but as to all other persons, and that, therefore, the plain- 
tiff had no canse of action against him for obstructing it. The 
judgment must be reversed, and a venire de novo awarded. 


Per Curtam. Judgment reversed. 


HARLAN & HOLLINGSWORTH v. THOMAS C. SMITH. 


Vhere the fact is assumed that the property of the plaintiff came to the de- 
endant’s possession, and was used by him, and no question is raised as to 
the nature and terms of the contract of purchase, a letter ordering the pro- 
perty to be sent was not necessary evidence, and it was not error to pro- 
ceed without it. 


Action of assumpsit, tried before Prrson, J., at the Spring 
Term, 1857, of Bladen Superior Court. 

One Rothwell was examined as a witness for the plaintitls, 
who swore that he was the agent of the defendant to buy the 
machinery, for the price of which this suit was brought, and 
that he wrote to the plaintiffs, who lived at Wilmington, Del- 
aware, ordering it. The machinery came, according to order, 
to Wilmington, North Carolina, and was delivered by the 
witness to the defendant in good order, accepted by him, and 
put on board of a boat and carried to his residence, up the 
Cape Fear River. This witness was a machinist, and proved 
the quality and value of the machinery. 

The defendant objected to any proof of the purchase by 
Rothwell, as agent, unless the letter which he wrote to the 
plaintiffs was produced. The objection was over-ruled, and 
defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


I. G, Haywood and Baker, for plaintiff. 
Troy, for defendant. 
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Nasu, ©. J. This is a very plain case; so plain that it 
was not in the power of the ingenious counsel who argued it 
for the defendant, to cast any doubt upon it. The action is 
brought to recover the price of some machinery. The defend- 
ant employed a Mr. Rothwell to purchase for him the ma- 
chinery in question, who ordered it, by letter, from the plain- 
tiffs. The defendant’s counsel objected that the letter itself 
was the best evidence, and must be produced. The objection 
was over-ruled. We do not deem it necessary to examine the 
doctrine of the best evidence. But very certainly,*the rule 
does not apply to this case. Currie v. Swindell, 7 Ire. Rep. 
861. It is distinctly set forth that the machinery arrived at 
Wilmington according to order, and was, by Mr. Rothwell, 
the agent of the defendant, received, and by him delivered, 
in good order, to the defendant, who took it to his plantation 
on the Cape Fear river. No special contract was made, and 
the money is sought, under the common count, for goods sold 
and delivered. Whether, therefore, the order was given by 
letter, or verbally, was a matter of no moment, and the pro- 
duction of the letter was unimportant. Suppose the plaintiffs 
had had the machinery lying upon the wharf at Wilmington, 
and the defendant had taken it into his possession, without the 
knowledge or consent of the owners, could not the latter have 
maintained an action of assumpsit for the value of the article ¢ 
The defendant has the property of the plaintiff in his posses- 
sion and use, and must pay for it. We cannot conceive that, 
in affirming the judgment, we are in any measure weakening 
the valuable rule of evidence, that the best, the nature of the 
case admits of must be produced; or that we are opening the 
door for the fearful consequences so forcibly pictured before 
us. 

We see no error in the judgment of the Court below. 


Per Curiam. Judgment affirmed. 


272 IN THE SUPREME COURT. 


Mann v. Taylor. 


Doe on the demise of DOCTOR F. MANN v, WILLIAM H. TAYLOR. 


Where the beginning call in a grant is for a stake, and all the rest of the de- 
scription is course and distance, the location of the land is impossible, on 
account of the vagueness of the description. 


Action of rseorment, tried before CaLtpwELL, Judge, at 
Spring Term, 1856, of Stanly Superior Court. 

The plaintiff adduced title to the land in question, from the 
sovereign, by a grant from Gabriel Johnston, Esq., one of the 
provincial Governors, to Arthur Dobbs, and then introduced 
testimony to establish a possession of seven years, under color 
of title. 

The grant to Arthur Dobbs contained the following descrip- 
tion, viz: “A tract of land containing twelve thousand five 
hundred acres, being subdivided from tract No. 2, surveyed by 
Matthew Rowan, Esq., upon the branches of the great Pee Dee 
and Johnston Rivers, beginning at a stake, running thence 
north five hundred chains, thence west two hundred and fifty 
chains, thence south five hundred chains, and thence east two 
hundred and fifty chains to the first station, and bounded by 
the tract R. to the south and east, and T. to the west.” 

The counsel for the defendant moved the Court to instruct 
the jury that the Dobbs grant was void for uncertainty, and 
could not be located, which was declined by his Honor, for 
which the defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


No counsel appeared for the plaintiff in this Court. 
Moore and Bryan, for defendant. 


Prarson, J. The objection in regard to the location of the 
grant to Dobbs, is fatal to the plaintiff's claim, and it is un- 
necessary to advert to any of the other points made in the 
Court below. 

The grant has two descriptions: First, it is a grant of 
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12,500 acres, being a subdivision of tract No. 2, and 
it is bounded by tract R. on the south and east, and by the 
tract Ton the west. If the tracts R and T could be identi- 
fied, this description, under the rule zd certum est quod cer- 
tum vreddi potest, would be sufficient to make out a location of 
the tract in question, by aid of the fact, that it is a paralello- 
gram, which having three sides known, the fourth could be as- 
certained ; but no proofs were offered for the purpose of iden- 
tifying the tracts Rh and T. So this description may be put 
out of the case. 

The second description is in these words: ‘“ Beginning at 
a stake, running thence north 500 chains, thence west 250 
chains, thence south 500 chains, thence east 250 chains, to 
the first station.” A stake isan imaginary point. There is 
no telling where itis. So, the grant has nc beginning, this 
description being void on account of its vagueness; Massey 
v. Belisle, 2 Ire. Rep. 177. That was a stronger case than 
this ; for the “stake” at the beginning, was in Gillespie’s line ; 
the next “stake ” was in Hay street; the third “stake” had 
no description, and the fourth “stake ” was in Gillespie’s line. 
The Court say, “ according to this description, its location was 
impossible, because, in law, it covered no land.” “It isa 
settled rule of construction with us, that when stakes are men- 
tioned in a deed simply, or with no other description but that 
of course and distance, they are intended to designate imag- 
inary points. Every corner in this description is a stuhe or 
imaginary point;” “ two are said to be in Gillespie’s line, and 
one in Hay street, but in what part of Gillespie’s line, or in 
what part of Hay street, the points are, can neither directly 
nor indirectly be discovered from this description?” 

In our case, the beginning is at a stake; in other words, at 
a point, and the other corners are points at the end of course 
and distance; so we have points with no other description 
than that of course and distance, and the main point, or be- 
ginning has no other description whatever. There is error, 
and there must be a venire de novo. 


Per Curiam. Judgment reversed. 
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JOHN L. ATKINS v. DANJEL McCORMICK. 


In a contest as to the right of administration, there are strictly no plaintiffs or 
defendants. All applicants are actors, and some may withdraw and others 
come in, at any time during the progress of the cause, even after an appeal 
from the County to the Superior Court. 

The next of kin of a deceased person, after the widow, have the right amongst 
them of administration on the estate of a deceased relative, but this right is 
not vested in one more than another, and the degree of propinquity does 
not give a legal priority. The Court should select from the class, the per- 
son best qualified to take care of the estate. 


Tue case was an application for letters of administration on 
the estate of Alexander Clark, dec’d., heard before PrEnsoy, 
J., atthe Spring Term, 1857, of Harnett Superior Court. 

At the September Term of the County Court of Harnett 
County, Daniel McCormick claimed the right of administer- 
ing, as the appointee of Catharine Clark, wife of Malcom 
Clark, she being a sister of the deceased. 

The deceased left no widow nor child or children, nor the 
descendants of such, and left no brother or sister, except Mrs. 
Clark. He left nephews and neices, the children of a deceas- 
ed sister, who were, and still are, in Scotland. 

At the same time, John McDougald was an applicant upon 
the claim of kindred to the deceased. 

Maleom Clark had joined in the appointment of McCor- 
mick, but it appeared that he was incompetent either to ad- 
minister the estate, or to join his wife in making such appoint- 
ment, though she herself was competent to make the appoint- 
ment. 

The County Court gave the administration to McDougald, 
from which order McCormick appealed to the Superior Court. 
In that Court, at Fall Term, 1856, McDougald withdrew from 
the contest, and John L. Atkins, who was in no wise related 
to the deceased, made application as the appointee of the next 
of kin in Scotland. The Superior Court gave the administra- 
tion to Atkins, and McCormick appealed. 
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Haughton, McKay and Kelly, for plaintiff. 
Shepherd, tor defendant. 


Nasu, C. J. This is a contest as to the administration on 
the estate of Alexander Clark, deceased. He resided, and 
died, in Harnett County, without issue, or a widow, and left a 
sister, the wife of Malcom Clark, living in that County, and 
nephews and nieces, residing in Scotland, the children of a 
deceased sister. In the County of Harnett, application was 
made by the present defendant for the administration, as the 
appointee of Malcom Clark and wife. John McDougald also 
applied in his own right, as a relative of the deceased. The 
Court granted the administration to McDougald, and the pre- 
sent defendant appealed to the Superior Court. At the Term 
to which the appeal was returned, McDougald withdrew from 
the contest; McCormick again applied, as the appointee otf 
Clark and wife, and the plaintiff intervened, as the appointee 
of the next of kin in Scotland. The Court appointed the 
plaintiff administrator, and the defendant appealed. 

Since the statute of distributions, it is of little importance to 
whom the administration of a deceased person’s estate is grant- 
ed, provided he is one of the classes designated in that Act, 
and is a fit person, and gives the necessary security as requir- 
ed by law; the object of the law being to have the estate 
taken care of. The Act of the Legislature upon the subject 
of granting letters of administration, must be familiar to every 
lawyer, and need not here be repeated in hes verbis. It is sut- 
ficient to say, that it gives the administration to the widow or 
next of kin, or to the highest creditor when no one of the two 
previous classes apply. The contest here is between the next 
of kin who stand in equal degree to the deceased, but not 
in equal propinquity ; and when that is the case, it 1s a mat- 
ter of discretion in the Court whom to appoint. The next of 
kin have, individually, no absolute vested right; Stoker v. 
Kendall, Busb. Rep. 242. Each of the contesting parties had 
a qualified right to the administration, as this right follows 
the right of property. I say the parties, because the appli- 
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cants are the appointees of the respective parties, and derive 
their right to intervene, entirely through their appointments. 
1 Hage. 342; Iredell’s Exr. 322. The County Court, in ap- 
pointing McDougald administrator, was exercising a discre- 
tionary power, from which no appeal would have laid, but 
for the express provision in the Act; Rev. Code, ch. 4, sec. 
2, Theappeal was properly granted. In the Superior Court, 
McDongald withdrew, and the necces and nephews in Scotland 
intervened through their appointee, the present plaintiff. 

The parties were changed in the Superior Court. Does 
that work any difference in the progress of the cause, as to 
the power of the Superior Court to proceed? None whatever. 
In a contest like this, there are properly no plaintiffs; no de- 
fendants. All are actors; all occupy before the Court the 
attitude of applicants. The Act of 1777 provides that, after 
the appeal is taken, the Superior Court shall have cognizance 
thereof, and shall grant letters of administration to the per- 
sons entitled to the same. Upon the appeal, the Superior 
Court acquired jurisdiction of the subject generally. The 
whole case was before it exactly as it, was in the County 
Couwt. Nor is the Court confined, in their selection of an 
administrator, to the persons who were parties on the record 
below, but is at liberty to select any other person coming 
within the Act of Assembly. Blunt v. Moore, 1 Dev. and 
Bat. Rep. 10. 

We have not taken into consideration the question raised, 
as to Mrs. Clark’s power to appoint, her husband being alive, 
but incompetent to act. It is not necessary to do so, as the 
Superior Court did not grant letters to McCormick, her ap- 
pointee. 

We see no error in the judgment of the Court below. 


Perr Curtam. Judgment atflirmed. 
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JOHN A. TAYLOR v. THE WILMINGTON AND MANCHESTER 
RAIL ROAD COMPANY, 


The right of a ferryman to his toll, is by the common law, and every subtrac- 
tion from his profits, by carrying his customers over the same siream, 
whether for pay or not, is an injury for which he may recover damages. 

The customers of a ferry are those wishing to go along the highway, of which 
the ferry constitutes a part, and whom he would be bound to transport on 
being called on by them, and not such as wish to travel from one of the 
ferry landings to a point out of the highway. 

The Act of Assembly, Revised Code, ch. 101, sec. 30, recognizes the com- 
mon law remedy, and further gives a penalty of two dollars for every trans- 
portation of passengers, &c., within ten miles of an established ferry, ¢ 
done for pay. 

The object of the private Acts of Assembly in favor of William Dry, passed 
in 1764, and of Benjamin: Smith, in 1784, was to effect a communication 
between the towns of Wilmington and Brunswick, by means of two ferries 
and a road over EHagle’s island, between them; and the customers to these 
ferries, would be only those designing to travel along this highway, or a 
part of it, and would not include one designing to pass from one of the fer- 
ry landings to a point on the island not in the highway. 


Action on the cass, tried before his Honor, Judge Prrsoy, 
at the Spring Term, 1857, of New-Hanover Superior Court. 


Casr AGREED. 

The plaintiffs declared against the defendants for violating 
his franchise by carrying persons over the north-east branch 
of the Cape Fear River, from the town of Wilmington to Ka- 
gle’s Island. This Island isin the said river, opposite Wil- 
mington, and is more than a mile across. The branch of the 
river next to Wilmington is called the WVorth-Hast River, and 
that on the other side of the island, is called the Worth- Wes¢ 
River. The dividing line between the counties of New-Han- 
over and Brunswick is the middle of the Cape Fear River, 
and divides the islandinto two parts. The old town of Bruns- 
wick, which is now in ruins, stood on the western shore of 
the Worth West, opposite to Eagle’s Island. The plaintiff 
claimed the sole and exclusive right of carrying persons, &c., 
across the two rivers, and to charge separately for each ser- 
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vice, and admitted the obligation of keeping up the road be- 
tween them. This authority was conferred upon those under 
whom he claimed, by various Acts of the General Assembly, 
and was continued by deeds of conveyance down to himself. 
The portions of the said Acts, material to this question, are 
as follows: 

“ An Act to encourage and empower William Dry to make 
a public road through the great island opposite to the borough 
v Wilmington. 

1. “‘ Whereas a road through the great island, opposite to 
the borough of Wilmington, will be very Genco to travel- 
lers going to and from South Carolina, and to others going to 
the town of Brunswick, and up the North West River of Cape 
Fear, and the said Dry being anxious to make and finish the 
same, 

2. Be wt enacted by the Governor, Council and Assembly, 
and by the authority of the same, that William Dry shall, 
within six months after the passing of this act, stake and lay 
off, or cause to be staked and laid off, a road through the said 
island, beginning at his land, on the said island, opposite tg 
Market street, in the said borough, and running westardly 
the none est and most convenient way across the North West 
river.’ 

(Section 8rd prescribes the dimensions of the oat 
and provides for its completion within three years, under a 
penalty of two hundred pounds.) 

4, “ And to encourage fhe said William Dry to make and 
finish the said road, be at further enacted by the authority 
aforesaid, that, in consideration of the said Dry’s making and 
finishing the road as aforesaid, the ferries to he kept on both 
sides the North East River, opposite Market steeet, in the 
borough of Wilmington, and all perquisites and profits there- 
from are hereby vested in the said William Dry, his heirs 
and assigns forever; and the said William Dry, his heirs and 
assions, shall, and may hereafter receive for transporting pas- 
sengers, their horses and effects, over each of the said ferries, 
the following rates, &e. * at = 
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7. And be it further enacted, that if any persons shall, for 
fee or reward, contrary to theintent and meaning of this Act, 
transport, or carry any person, or persons, their horses, car- 
riages or effects, over either of the brances of the Cape lear 
river, in order to his or their passing through or over the said 
island, such person or persons so offending, shall, for every 
offence, forfeit and pay the sum of twenty shillings, to be re- 
covered by warrant from any justice of the peace. r 

Passed in the year 1764. Vide Martin’s Col. of private 
Acts, 45. 

“ An Act to encourage Benjamin Smith to repair and com- 
plete the bridges and causeways through the great rsland op- 
posite Wilmington. 

Whereas it appears that the encouragement formerly grant- 
ed to Wilham Dry formaking a public road through the great 
island, opposite to the borough of Wilminglon, was totally 
inadequate for the purposes intended, and the inferior Court 
of Brunswick have unanimously raised the rates of ferriage 
to and from the beforementioned island, and recommended 
to the Legislature to grant unto the proprietor of said ferries 
such encouragement by law as may be necessary to finish a 
very laborious undertaking, which will be attended with great 
public utility : 

“TI, Be it therefore enacted by the General Assembly, &e., 
that Benjamin Smith, his heirs, &c., shall, within three years, 
finish and complete a good and sufficient road through the 
island, (specifying the particulars of construction,) under the 
penalty of £500,” &e. 

“JIT. And for the good encouragement of the said Benja- 
min Smith to finish and complete the road, * * be dt en- 
acted, &c., that in consideration thereof, he, the said Benja- 
min Smith, &ec., shall, and may, receive for transportating 
passengers, &e., over the North West and North East rivers, 
the following rates, * * (specifying the rates,) and for go- 
ing over one of the said rivers, half the said rates. 

“VV, (Provides a penalty for the said Smith’s failing to 
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keep the road and its appurtenances in repair, as overseers 
on public roads are bound.) 

CWI. And be tt further enacted, &c., if any person or per- 
sons, shall, for fee or reward, contrary to the intent and mean- 
ing of this Act, transport or carry any person, &c., over either 
of the branches of Cape Fear river, in order to his, or their, 
passing through, or over the said island, such person ™* 
shall, for each offence, forfeit and pay the sum of five pounds.” 
Passed in 1784. Martin’s col. Private Acts, p. 140. 

Mesne conveyances from Smith to W. W. Jones, and 
from him to Cowan, from Cowan to plaintiff, from the plain- 
tiff to the defendants, from them to Shulken & Prigge, and 
from them back to plaintiff, are put in the case as evidence ; 
but itis not deemed necessary to describe them further than 
to say, that the deed from the defendants to Shulken & Prigge 
contains exceptions and reservations, which the defendants 
contended protected them in the business done by them upon 
the viver, which the plaintiff complains of; but as the deci- 
sion of the Court turns upon another point, it is not necessary 
to set forth the exceptions. 

It was admitted, in the case agreed, that the defendants are 
an incorporated company. 

That the town of Wilmington, betore 1847, did not extend 
across the river, (the North East,) but since that time, has 
been so extended as to include all that part of the island be- 
longing to New-Hanover County, within its limits. Within 
which part of the said island are situated the plaintifl’s depot, 
workshops, offices, warehouses, wharfs, &c., a little above the 
ferry landing; and that here is the terminus (east) of their 
rail road. 

It is admitted in the case agreed, that, for more than fifty 
years past, warehouses and wharts have existed on the eastern 
side of Eagle’s island, within that portion of it now included 
in the corporate limits of Wilmington, and for more than forty 
years steam mills have been in use within the same limits, 
the owners of which warehouses, wharfs and mills, have kept 
thelr own boats, and carried over the river from Wilmington 
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to their places of business, their servants, employees, and all 
persons who desired to visit their places, on business or other- 
wise, without any claim on the part.of the proprietors of these 
ferries, for damages, or for any penalty, or forfeiture. 

It is agreed that the railroad of the defendants bad been 
completed across the North West river, and across the island, 
to their depot, situated as above stated, on the Ist of January, 
1857, and that since that time, and before the commence- 
ment of this suit, the defendants, by means of a boat, did 
transport across the said North East river many persons, of 
whom some were their officers, agents, and appointees, pass- 
ing the said river on the business of the defendants, or their 
own business, others were persons having business to transact 
with the officers and agents of the defendants, and others that 
had no business with the company or their agents, but passed 
over under that pretence; others were persons that came to 
attend to the reception of their goods, &c., and to ship the 
same from the defendants’ wharfs on the island; but none of 
the persons were so transported with a view that they were 
to use the plaintiff’s road, or to pass through the island. 

It was agreed that if, upon the foregoing facts, the Court 
should be of opinion with the plaintiff, a judgment should be 
rendered for him, and an enquiry of damages be awarded, as 
upon a judgment of nz dict » butif the Court should be of a 
contrary opinion, a judgment of nonsnit should be entered. 

Upon consideration of the case agreed, his Honor, being of 
opinion against the plaintiff, ordered a nonsuit, from which 
he appealed. 


Badger, for plaintiff. 
Moore and W. A. Wright, for defendants. 


Pearson, J. What are the rights of the plaintiff as the 
owner of a public ferry, without reference to the exception in 
the deed of the defendant? He may recover damages from 
any one who, without legal authority, erects a ferry across 
the water between the same point, or so near as to draw off 
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his custom. This is aright at common law, and is put on 
the ground that, as he is bound to keep up the ferry, he is en- 
titled to such profits as may accrue therefrom in considera- 
tion, and as a compensation, for his liability. Consequently 
any subtraction from the profits is wrongful, and is an injury 
to him. Herein the case of a ferry differs from setting up a 
trade, or school, near another; the tradesman or school-mas- 
ter is not bound to keep it up. 8 Black. Com. 219. His 
right of action is not confined to one who erects a ferry ; it is 
extended, upon the same principle, to any one who, for pay, 
transports a person, or his effects, across the water between 
the same points, or so near as to draw off his custom. The 
same principle extends to any one who thus transports with- 
out pay ; for the gist of the action is the drawing off his cus- 
tom, and thereby subtracting from profits to which he is en- 
titled. The injury to him is the same, whether the wrongful 
act be done for pay, or without pay. Dlesset v. Hart, Willes’ 
Rep. 508; Zripp v. Frank, 4 Term Rep. 666. The impor- 
tant question, that upon which our case turns, is discussed in 
the latter case. The opinion is expressed that the persons 
must be those who wish to go along the road of which the 
ferry makes a part, so that the act of the defendant in trans- 
porting them a little above or below the ferry, is a fraud in 
evasion of the plaintifi’s rights, and it is decided that the ac- 
tion would not le on that case, “because the persons trans- 
ported were substantially, and not colorably, carried over to 
a different place.” The plaintifi’s ferry was from Kingston to 
Barton; the defendant carried the persons from Kingston to 
Barrow, two miles to the east of the former place. The per- 
sons did not wish to go to Barton, and the plaintiff was not 
bound to carry them to Barrow. The Court say “his right 
is commensurate with his duty;” as he was not bound to carry 
them to Barrow, he can not complain of the defendant for 
doing so. It would be unreasonable to require them to sub- 
mit to the inconvenience of being carried first to Barton, and 
thence making their way to Barrow. So, the plaintiff’s ews- 
tomers are really those who wish to go from Kingston to Barton. 
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In the assertion of this right, many difficulties were present- 
ed: What distance was so near to a ferry as to draw off its. 
custom? Who were customers? What damages was the 
plaintiff entitled to?—the toll which the plaintiff would oth- 
erwise have received ?—or such toll, minus the cost of trans- 
portation? Were these matters to depend on the leaning and 
feeling of each particular jury? To remove these difficulties, 
the Act of 1764 (Rev. Code, ch. 101, sec. 30,) provides, that 
if any person shall, without authority, keep a ferry, or trans- 
port, for pay, any person, or his eflects, across a river or wa- 
ter, within ten miles of a public ferry, he shall pay a penalty 
of two dollars for each offence, to be recovered by the nearest 
ferryman, &c. ‘This statute recognises the common law right 
against a person who erects a ferry without authority, or 
transports a person, or his effects, for pay. The remedy is 
cumulative ; it fixes the distance at ten miles; the damages at 
two dollars; and extends the statute remedy to all persons 
transporting for pay, without reference to their being cus- 
tomers. 

It was thought by some that the statute, by inference, de- 
nied the common law right against a person who transported 
any person without pay. The point was made by the case of 
Long v. Beard, 3 Murph. Rep. 57. It is there held that the 
statute is cumulative in regard to the remedy, and left the 
common law rights of ferrymen untouched; and it was deci- 
ded that the plaintiff had a right of action against the defend- 
ant for erecting a free ferry within one mile of his ferry, and 
opening a road on both sides of the river leading to, and from 
the road of which his ferry made a part, to wit, from Salisbury 
on one side, to Thompson’s tavern on the other, and thence to 
Salem and Danville, whereby the plaintiffs custom was drawn 
off, and his profits diminished, by inducing horsemen, and 
other travellers, and wagons, and other carriages, passing and 
repassing from Salisbury to Thompson’s tavern, to go by the 
free ferry. The decision is put upon the ground that all horse- 
men, and other travellers, wagons, &c., passing and repass- 
ing between the termene of the road, are customers; so that, 
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if such customers are drawn off, the distance of the new ferry 
from the old one is not material, and it only becomes so in 
reference to the question, is it so near as to draw off custom 
to which the old ferry is entitled ? 

‘The principle of that case extends to one who transports 
a person, or his effects, without pay, provided custom to which 
the plaintiff is entitled is substracted ; but such facts must be 
alleged and proven, as show that the person transported was 
one who would, otherwise, have passed over the road of which 
the plaintiff’s ferry makes a part; in other words, that the 
termine of the plaintiff’s ferry were between the points of 
such person’s departure and destination—were in his route, and 
would have been passed by him, but for the defendant’s 
wrongful interference. Hat, J., cails attention to the fact, 
that every man who crosses a river at a point near a ferry, is 
not a customer of the ferry, “otherwise no person could set 
his neighbor across in a private boat.” 

When it is recollected that the statute forbids the trans- 
portation of persons who are not customers, as well as those 
who are, it is easily seen why it is restricted to a transporting 
jor pay. Had it extended to a transportation without pay of 
persons other than customers, it would have worked a grievous 
evil by interrupting neighborhood intercourse, and it was sup- 
posed that cases of gratuitous transportation of customers would 
rarely occur, and if it did, the common law remedy would 
correct it. 

Our case then, is narrowed to this—were the persons who 
were transported by the defendant, from Wilmington to the 
depot on the island, customers of the plaintiff’s ferry? The 
termini of his ferry must be fixed by reference to the charters, 
and the purpose for which they were granted. 

Eagle’s island Hes between Wilmington and the old town 
of Brunswick. It is some mile and a half in extent—low and 
marshy—fit for rice fields, and not passable by carriages, or 
horses. The purpose of granting the charter to Dry, in 1 764, 
and continuing it to Smith, who had succeeded to his rights, 
in 1784, as is set out in the two acts or charters, was to get a 
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road made across the island, so as to effect a communication 
between the towns of Wilmington and Brunswick. The road 
and the two ferries make one public highway from the one_ 
town to the other; the obligation to repair the road is the 
samme as to keep up the ferries; but it was expedient to sub- 
divide the toll, and allow it to be taken for passing either fer- 
ry; In the same way as toll gates are erected at convenient 
distances on a plank road, or turnpike, because persons might 
wish to cross the river at Wilmington, go over the road to the 
‘iver opposite to Brunswick, and then go up the river without 
crossing it, or to cross from Brunswick, go over the road to 
the landing opposite Wilmington, and then go up the river, 
or leave their horses and vehicles at the landing, and cross 
ever to Wilmington as foot passengers; and a penalty of 
twenty shillings is imposed for transporting, for pay, any per- 
son, &c., over elther of the branches of the Cape Fear river, 
én order to his passing through the island. If we consider 
each ferry asa separate establishment, each still retains its 
connection with, and reference to, the road, and the termine 
of the ferry under consideration, are the town of Wilmington 
and “a point opposite Market street,” where the read leads off. 
This is the plaintiff’s landing—the place to which he is bound 
to carry persons, &ec., and his customers are all persons who 
wish to cross from Wilmington to that place; these he ts 
bound to serve; but suppose a person wishes to go to a steam 
saw-mul on the island, half a mile from this point; the plain- 
tif is not bound to carry him there ; “ his rights are commen- 
surate with his duties,” therefore, this person is not one of 
his customers. It would be ill service to take him to the 
ianding place of the plaintiff, and leave him to get to the mul 
through the marsh, or lire a boat to take him up! 

The defendants’ depot is on the island, some hittle distance 
from the road,and “ the landing place” of the plaintiff. The 
persons transported by the defendants from Wilmington to 
the island, did not wish to cross over the island, or to use the 
road, or to go to the plaintiff’s landing ; they wished to go to 
the defendants’ depot ; but for it, they had no business, or de- 
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sire to go to the island, and their going was without reference 
to the plaintiff’s ferry, or the road; s0 they were not his cus- 
tomers. 

It is unnecessary to consider the fact that, for fifty years— 
ever since the island has been used for rice-fields, or other 
purposes—every person has been crossing over the river from 
Wilmington to the place on the island where his business 
called him, without objection on the part of the plaintiff, or 
those under whom he claims: we have seen they have a per- 
fect right to do so; they were not his customers. So the 
learning about “ prescription ” and “ dedication” has no bear- 
ing. Itis also unnecessary to consider the effect of the ex- 
ception in the deed of the defendants. For, as the plaintiff 
has no cause of action without reference to the exception, that 
cannot give him one. 


Perr Curiam. Judgment affirmed. 


Doe on dem of ARNOLD WATKINS v. The heirs of CELIA EASLEY. 


The heirs-at-law of a deceased defendant cannot, against the will of the 
plaintiff’s lessor, make themselves a party to an action of ejeetment, so as 
to prevent the suit from abating. 


At the Spring Term, 1857, of Stanly Superior Court, a mo- 
tion was made before Person, Judge, by the heirs-at-law of 
Celia Easley, whose death had been suggested upon the re- 
cord, to be permitted to make themselves parties defendant 
in lieu of their deceased mother, and a proper bond for that 
purpose was filed by them in the office of the Court. 

The motion was opposed by the lessor of the plaintiff, and 
refused by the Court, from which judgment the said persons, 
the heirs of Celia Easley, appealed to this Court. 


No counsel appeared for the plaintiff in this Court. 
Bryan, for defendants. 
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Barritz, J. The question presented in this case depends 
upon the proper construction of the Sth section of the Ist 
chapter of the Revised Code. This enactment was originally 
made in 1799, and was intended to prevent the abatement of 
an action of ejectment by the death of the defendant therein. 
The mischief at common law was, that. upon the death of the 
defendant, the suit abated, in consequence of which the plain- 
tiff’s lessor had to pay his own costs, and commence anew 
suit against the heirs, or devisees. To prevent this, the Act 
authorised the lessor to revive the suit by serving on the heirs- 
at-law, or devisees, of the deceased defendant, or the guardian, 
within two terms after the death of the defendant, “a copy 
of the declaration filed in the said action,” &¢. This was in- 
tended for the benefit of the lessor, and though we have no 
doubt he might permit the heirs, or devisees to come in vol- 
untarily, and be made parties, yet we cannot discover any- 
thing, either in the policy, or terms of the Act, which gives 
them the right to come in, and be made parties against his 
will. He may prefer to suffer the action to abate, in order to 
avoid the risk of having all the costs to pay in the event ofa 
decision against him. If he choose to abandon his suit upon 
an abatement, because he may thereby avoid the payment of 
other costs than his own, we do not see that the Act in ques- 
tion gives to the heirs, or devisees, of the deceased defendant, 
any right to prevent it. 

We have examined the cases referred to by the defendant’s 
counsel, and we cannot find anything in opposition to these 
Views. 


Prr Curran. Judgment affirmed. 


PETERS P. SPENCER, administrator, vu. DAVID CARTER. 


The notice given to a guarantor that he is looked to for the debt guarantied, 
must be positive and unconditional. 
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Action of Assumpstr, tried before his Honor, Judge Batrrey, 
at the Spring Term, 1857, of Ilyde Superior Court. 

This was an action brought against the defendant, as the 
guarantor of a note made payable to him by one Jesse E. 
Williams, which was passed by him to the plaintiff’s intes- 
tate, and guarantied to the said intestate. The defense, among 
other things, was that the defendant had no such notice of 
the default of Williams, as would make him liable. On this 
point, the plaintiff introduced Afr. Beckwith, who testified 
that Jesse E. Williams died intestate, about the 20th of I*eb- 
ruary, 1853; that he was the attorney of the plaintiff’s intes- 
tate, and was employed by him to collect the note from Wil- 
hams; that plaintiff’s intestate died in August, 1858, and he 
was also the legal adviser of the plaintiff, as administrator ; 
that, at the Spring Term, 1858, of the Court of Equity of 
Hyde County, a bill was filed by one Chapman, claiming to 
be a copartner in trade with the said Williams; that, in No- 
vember, 1853, while this suit in Equity was pending, in a 
conversation with defendant in relation to it, witness told the 
defendant that, if Chapman prevailed in that suit, the assets 
in the hands of Wilhams’ administrator would be exhausted, 
and that he, the defendant, would be looked to on his con- 
tract of guaranty; but in the event that Williams’ adminis- 
trator prevailed, that estate would be sufficient to pay the 
note, and he would not be looked to. 

Jtis flonor being of opinion with the defendant on the 
question of notice, nonsuited the plaintiff, who appealed to 
this Court. 


No counsel appeared for plaintiff in this Court. 
Donnell, for defendant. 


Nasu, C. J. The defense is put upon two grounds. The 
first is that no notice was given by the plaintiff to the defend- 
ant of the failure of his principle to pay the debt which he 
had guarantied. The second, that the delay in the demand 
had discharged his ability. It is unnecessary to consider 
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the second ground of defense, as our opinion is put upon the 
first. 

ii guaranty isa promise to answer the payment of some 
debt, or the performance of some duty by another, who is 
himself first liable. To fix the guarantor, and to entitle the 
plaintitf to sustain his action, he must make a demand upon the 
principal, and upon his refusal or neglect, give the defendant 
notice, within reasonable time, of the fact, and that he is held 
liable. Notice is, in law, a part of the agreement, and before 
it is given, the debt does not arise. It must be averredin the 
declaration and proved. Parsons on Contracts, 514; Grice 
v. Licks, 3 Dev. 62. 

As to the notice here, what is the evidence? Mr. Bech- 
with, the legal adviser of the plaintiff, told the defendant that 
a billin Equity had been brought by one Chapman against 
the administrator of Williams, claiming to have been a part- 
ner with him, and that if Chapman obtained a decree in his 
favor, the assets in the plaintiff’s hands would be exhausted, 
and he, the defendant, would be looked to upon his guaranty ; 
but in the event that Wilhams’administrator prevailed in the 
suit, then the note would be paid by the administrator. This 
certainly was not notice, in contemplation of law, to the de- 
fendant that he was looked to. On the contrary, he is told 
that, if the suit by Chapman went in favor of the estate of 
Williams, there would be assets to pay the debt, and if it went 
against Williams, there would not be; and in that event he 
would be looked to. This was during the pendency of the suit 
in Equity, and no notice, as far as the case discloses the fact, 
was ever given to the defendant, of its issue. The notice to 
which the guarantor is entitled, to sustain an action against 
him on the guaranty, must be positive that he is Icoked to, 
and held liable on his guaranty. His Honor was of opinion 
that there was no legal notice proved. In this there was no 
error. 


PER CURIAM. Judgment affirmed. 
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STATE v. J. B. STANLY, e¢ ai. 


Where a party has been tried in the County Court upon an indictment for an 
affray, he cannot be again tried for the same act in the Superior Court up- 
on a bil for assault and battery. 


Tuts was an indictment for assactr and Battery, tried be- 
fore His HLonor, Judge Purson, at the Spring Term, 1857, of 
Columbus Superior Court. 

The defendant pleaded not guilty, and former conviction. 

francis M, Buie swore that he met with the defendants 
in Whitesville, (eleven in number) and went with them about 
two miles up the public road leading towards Bladen County ; 
that they there blindfolded, stripped, and whipped him se- 
verely with switches, cutting the skin, and causing the blood 
to flow freely. 

Mr. Smith swore that he saw Buie next day, and that his 
back was badly lacerated, and the splinters from the switches 
were then sticking in the flesh. 

The defendant offered in evidence the sranscript of a record 
of the County Court of Columbus, which showed that the de- 
fendants had been indicted in that Court, and convicted for 
anaffray. The billin that Court charged that the defendants, 
with Marion Buie, “being unlawfully assembled together, 
and arrayed in a war-like manner, then and there in a certain 
public place and highway there situate, unlawfully, and to 
the great terror and disturbance of divers citizens, then and 
there being, did make an affray against the peace, &c.” 

The grand jury found a true bill as to all but Buie. The 
defendants pleaded guilty to the bill of indictment. 

In the County Court there was no evidence before the Court 
when they pronounced the judgment. The chairman stated 
that the defendants had submitted for violating the law, and 
fined them five dollars each. 

The county attorney swore that the indictment was founded 
on the same transaction for which the defendants were here 
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indicted, but that no witnesses were examined before the 
County Court. 

The Court charged the jury “that to sustain the plea of 
former conviction, the evidence in the Superior Court must 
be such as would have been sufficient to convict the defend- 
ant upon the indictment in the County Court. They were 
indicted here for an assault and battery upon Buie; in the 
County Court the indictment was for an attray by them and 
Buie, but omitted to charge that they assaulted and beat each 
other, and that the evidence now before this Court would not 
have been sufficient to convict the defendants upon that in- 
dictment, and, therefore, that they had failed to make good 
their plea of former conviction.” Detendants excepted to the 
charge. 

Verdict and judgment for the State, and appeal by the de- 
fendants. 


Attorney General, for State. 
Li. G. Llaywood, for defendants. 


Barrie, J. The plea of autrefors convict, like that of au- 
trefois acguit, is founded upon the principle, that no man 
shall be placed in peril of legal penalties more than once, up- 
on the same accusation; 1 Chit. Crim. Law, 452, 462. To 
entitle the defendant to either of these pleas, it is necessary 
that the offence charged be the same, and that the former in- 
dictment, as well as the conviction, or acquittal, be sufficient. 
In the case of a former acquittal, the test of identity is, that 
the testimony given upon the latter indictment would have 
supported the first indictment. The rules in relation to a for- 
mer conviction are generally the same; but, as has been well 
contended by the counsel for the defendants, there must neces- 
sarily be an exception in favor of the plea of autrefois convict, 
in order to sustain the principle upon which both pleas are 
founded. Thus it has been settled, that if one be indicted for 
burglary in breaking a dwelling house, and stealing goods 
therefrom, and be acquitted of the charge, he cannot plead 
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such acquittal in bar of an indictment for burglary in break- 
ing the dwelling house with ¢ntent to steal; 1 Russ. on Crim., 
page 830, (of the 6th Am. Ed.) The reason is, that proof un- 
der the latter indictment of the breaking with intent to steal, 
would not have supported the charge in the former, of break- 
ing and actual stealing. But if the defendant had been con- 
victed upon the first indictment and pardoned, we presume 
he hardly would have been convicted a second time upon 
another indictment for a breaking with intent to steal. The 
latter is included in the former, and to permit such a convic- 
tion would be placing the accused “in peril of legal penalties 
more than once upon the same accusation.” This principle 
is directly applicable to the present case. The first indict- 
ment (which was in a Court having concurrent jurisdiction of 
the subject with the Superior Court) was for an afiray. Tis 
charge necessarily included that of the assault and battery, 
for which the second indictment was found. “'An aftray (say 
the Court in the State v. Alden, 4 Ilawks Rep. 356) Is the 
fighting of two or more persons in a public place, to the ter- 
ror of the citizens. The very definition, therefore, includes 
an assault and battery, and if it were proved to the jury that 
two men fought together, in a private place, and under such 
circumstances as that it could not be a terror to the people, 
we think there is no doubt that they might be acquitted of 
the afiray, and convicted of the assault and battery.” See 
also State v. Woody, 2 Jones’ Rep. 335; Arch. Crim. PL 451; 
1 Hawk. Pl. Cr. ch. 63, see. 1. Now it is manifest, that if the 
parties can be convicted and punished for the affray, and at- 
terwards be indicted, convicted and punished for the assault 
and battery, they will be twice punished for the same offence. 
If they had been acquitted of the charge for an affray, upon 
the ground that the fighting was in private, no notice being 
taken in the verdict of the assault and battery, we can at once 
see that there would be no injustice in permitting them to be 
indicted and punished for the offence of mutually assaulting 
and beating each other. But we do not decide whether the 
plea of autrefois acquit would be a good bar in such a case, 
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as it seems that an acquittal for murder may be pleaded in 
bar of an indictment for manslaughter; 1 Chit. Crim. Law, 
455. We are clearly of opinion, however, for the reasons 
above stated, that autrefors convict is a good plea in bar of 
the indictment for the assault and battery. In making this 
decision we are upholding a great conservative principle in 
favor of the liberty of the citizen, thongh, in the instance be- 
fore us, its appheation will save from adequate punishment 
a gross and outrageous violation of the law. In the County 
Court there were no witnesses examined to show the aggra- 
vated circumstances of the offence, and the chairman, after 
stating simply that “the defendants had submitted for violat- 
ing the law,” pronounced the judgment of the Court that, they 
be fined five dollars each; while in the Superior Court, when 
all the facts were proved, the presiding Judge deemed ita 
fit case for the imposition of a fine of fifty dollars each, upon 
a majority of the offenders, and twenty dollars each upon the 
ethers. There must be a venzre de novo. 


Per Curram, Judgment reversed. 


WHITE & JOYNER to the use of WILLIS JOYNER wv. S. B. POOL 


A. cabinet-maker agreed with a merchant to make an article of furniture and 
deliver it to the latter in payment of a debt which he owed the merchant. 
After the article was begun, the mechanic went into co-partnership with 
another, and the two finished and delivered it. Held, that this new firm 
had no right to make a new charge and recover for the price of the proper- 
ty, but that it was subject to the terms of the original special contract. 


Assumpsit, tried before Exus, J., at the Spring Term, 1857, 
of Hertford Superior Court. 

The plaintiffs proved on the trial that they were eo-partners 
in the business of cabinet-making, and jointly owned all the 
stock in trade, including the bureau in question, which they 
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had made. That this bureau was delivered to the defendant, 
and was worth thirty-six dollars. The action was brought for 
the price of the piece of furniture. 

The defendant proposed to prove, as a defence to the action, 
that before the formation of the co-partnership above men- 
tioned, the plaintiff White was indebted to the firm of 8. B. 
Pool & Oo., in asum greater than the value of the bureau 
above stated, that the defendant Pool was the active and 
managing partner of the firm, and that he contracted with 
White, still before his partnership with Joyner, that the said 
White should make and deliver to him a bureau, at the price 
of thirty dollars, which was to be taken in discharge, pro tanto, 
of the debt which he owed Pool & Co.; that White com- 
menced making the article contracted for, but before he fin- 
ished it Jovner became his partner, and it was completed by 
them jointly, and delivered to the defendant as above stated. 
This evidence was objected to by the plaintiffs and rejected 
by the Court. Defendant excepted. 

Verdict and judgment for plaintifis, and appeal by the de- 
fendant. 


B. F. Moore, for plaintifis. 
Winston, Jr., for defendant. 


Barrie, J. The testimony offered by the defendant was, 
we think, admissible under the general issue, non asswinpsit, 
to prove that he had never promised in manner and form as 
set forth in the plaintiffs’ declaration. Its purpose was to 
show that the defendant had made a special contract for the 
bureau with one, only, of the plaintiffs ; and surely he had no 
right to vary that contract without the consent of the detend- 
ant; especially when such variance was to have the effect of 
defeating the main object which he had in view in making 
it. If the defendant had paid for the article of furniture at 
the time when he ordered it from the plaintiff White, the in- 
justice of permitting the latter to compel a second payment by 
taking in a partner, would have been obvious, and yet there 
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is no difference in principle between that case and the present. 
Here White owed the defendant, and it was to secure the debt 
that he agreed to take the bureau. That purpose the law will 
not permit to be defeated by the debtor’s taking into partner- 
ship another person with whom the defendant had never had 
any communication. 

The case of Worment v. Johnston, 10 Ire. Rep. 89, which is 
the only authority referred to and relied upon by the counsel 
for the plaintiffs, does not, in our estimation, aid their case. 
The principle therein decided was, that one partner could not, 
by a contract with another person, charge what was shown 
to be his individual debt to that person, upon the firm, with- 
out the consent of the other members of the firm. Surely 
that does not prove that an individual party to a contract can 
convert that contract into one with a firm, without the con- 
sent, and to the prejudice, of the other party. 

Our conclusion is, that the testimony proposed, if true, was 
a complete defence against the action, and consequently, the 
Court erred in rejecting it. There must be a venire de novo. 


Per Curiam. Judgment reversed. 


HENRY BARTLETT v. EDMUND SIMMONS, 


The acts of going yearly, for a few weeks ata time, to get raiis and other 
timber off of land, though only valuable for timber, do not amount to such 
an exercise of ownership as will ripen a defective title, or give an action of 
trespass quare clausum fregit. 


Tuis was an action of tresspass guare clausum fregit, tried 
before Exxis, J., at the Spring Term, 1857, of Camden Supe- 
rior Court. 

The plaintiff traced his title from one James Bray, who 
was in the habit, more than forty years ago, of going yearly, 
for a few weeks ata time, upon the land, and getting rails 
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and other timber ; that in some years he wonld go more than 
once; that he also would go upon the land as often as they were 
cut, a take off timber and rails. This was contiaed until 
the year 1828, when he sold by metes and bounds to Ziba 
Torbes, who continued the same practice of going yearly and 
getting timber as above stated, until 1834, when he sold to 
one William Bartlett, by metes and bounds, who continued 
the same acts as above stated, until his death, in 1852. The 
plaintiff is his son and heir-at-law. 

The land in question is swamp, and not susceptible of eul- 
tivation. Itis only valuable for the purposes of getting tim- 
ber. It is disconnected with any other lands owned by the 
above named persons. 

There was no other evidence of title j in the plaintiff. 

The Court was of opinion that, upon this state of facts, the 
plaintiff was not entitled to recover. 

The plaintiff submitted to a nonsuit and appealed. 


Jordan, for plaintiil. 
No counsel appeared in this Court for the defendant. 


Prarson, J. The acts of the plaintiff, and those under 
whom he claims, in getting rails off of the land from year to 
year, were separate and unconnected trespasses, and do not 
amount to the exercise of such ownership as will ripen a title, 
or give the mght to maintain an action of trespass, q. c. f. 
The doctrine on this subject is discussed, and all the cases 
collated in Laftin v. &obb, 1 Jones’ Rep. 406. There is no 
error. 


Prr Curiam. Judgment affirmed. 
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CHARLES MALLOY, e al. propounders v, MATTHEW McNAIR, 


e al, caveators, 


A provision in a will that a certain female slave “will be set free, if she be- 
haves herself as a good character should do—to be under the care of my 
daughter J. and her daughters,” conveys no interest, either legal or equita- 
ble, to the daughters of d. 

Where a script was attested by three witnesses, one of whom was incompe- 
tent on account of a pecuniary legacy, and afterwards a legacy was trans- 
ferred from. one legatee to another, by erasing the bequest in one part of 
the instrument and interlining it in another, as to which acts one of the compe- 
tent witnesses to the first execution, and the one taking the legacy, again 
attested it, the alteration in no wise affecting his legacy, “eld, that the 
script, in its altered condition, was duly attested. 


Turis was an issue devisavit vel non, tried before PrErson, 
J., at the Spring Term, 1857, of Richmond Superior Court. 

The seript propounded as the last will of Niel McNair, is 
(materially) as tollows: 

“Ist. [ give to my daughter Miriam Smith, a tract of land 
on which she and her children now live, called the fork tract, 
&e., (with certain contingent limitations of the same.) I also 
give and bequeath to my said daughter, a servant by the name 
of Nancy and her three children, to her, and to the heirs of 
her body for ever. 

“9nd. I give and bequeath to my daughter Sarah Gibson, a 
boy named Philip, Qvith limitations over.) 

“8rd. I give to the children of my daughter Anne Eliza 
Chance, dee’d., a servant named Lizzy, and a boy named 
Henry. 

4th. I giveand bequeath to my grandson, Niel A. McNair, 
one hundred dollars, as he needs it. 

5th. I give and bequeath to my son, John C. McNair, five 
hundred dollars, to be given him by my daughter Jane Mc- 
Nair, out of any monies on hand, or due to me at my death. 

6th. I give and bequeath to my son Matthew McNair, a 
servant named Peggy, and her offspring. The other proper- 
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ty I gave my son Matthew W. was conveyed by me to him, 
by deed and bill of sale. 

Tth. I give and bequeath to my daughter Catharine Mc- 
Nair, a servant named Emily, &c. 

Sth. I give and bequeath to my daughter Jane McNair, all 
my tavde: on both sides of gum swamp, including the man- 
sion house and premises on ic Tiow live... oo <s 
together with the following servants, to wit: ‘ Nancy and her 
offspring gq,’ Suckey, Jim, sraiie and offspring, Charles, Caro- 
line, Eliza and her son Milton ; Eliza’s other child, Aiinenea: 
will be set free, if she behaves herself as a person of good 
character should do, to be under the care of my daughter 
Jane and her daughters, to be taught to read the new testa- 
ment. <Alsol give tomy daughter Jane, Celia and her oif- 
spring, Charles, a blacksmith. J also give and bequeath to 
iny said daughter Jane, the land I own on Bridge creek. = * 
Also my negro woman Hannah, to remain with my said 
daughter. Also I give and bequeath to my daughter Jane, 
all my blacksmith tools, farming implements, wagon and gear, 
two carriages and ane, all my horses of every description, 
all my cattle, hogs, poultry; all my household and kitchen 
furniture, cotton-gin, press, and all my other property of which 
I may die seized and possessed, not otherwise specially de- 
vised.” Dated Ist of December, 1855. Signed by the tes- 
tator, and witnessed as follows: “ Signed, sealed, pronounced 
and declared, by the testator, Niel McNair, as his last will 
and testament, in the presence of us, who, in the presence of 
the said testator, have subscribed as witnesses. Test, D. Me- 
Laurin; Test, Miriam A. McNair; Test, Niel A. AfcNair; 
Test, Miriam A. McNair.” Testator died 7th of January, 1856. 

Duncan McLaurin was the writer of the will, and proved 
its execution according to the forms of law, also its subsequent 
erasure and interlineation, as stated below. 

Miriam a McNair, another subscribing witness, was offered, 
and objected to by the caveators; because, that by a clause in 
the 8th item of the will, Minerva is bequeathed to Mrs. Jane 
McNair and her daughters, of whom the witness was one. 
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The witness was admitted by the Court, and proved the due 
execution of the will as drawn by McLaurin; and she and 
McLaurin both proved it as originally executed. Miriam Mc- 
Nair proved that the words in zalzes in the 1st item of the 
will in relation to Nancy and her children, were erased by 
the testator with his own hand, and the words also stated in 
the 8th item in italics, in relation to Nancy and her off- 
spring were interlined by the testator; she stated that 
she had witnessed the will twice, the last time with Niel 
McNair, upon the occasion of the erasures and interlineations 
as above set out; that this was done at the request of the tes- 
tatator, afew days after the original execution of the will. 
The will, as originally witten, was still legible, notwithstand- 
ing the erasure. Niel A. McNair is the person mentioned 
in the 4th item of the will, and was objected to on account of 
interest, being a legatee under that item; and the objection 
was sustained. 

The Court instructed the jury that, taking the evidence to 
be true, the marking or erasures could not affect the other 
parts of the will, inasmuch as it was done only to alter the 
disposition of Nancy and her children, which he attempted 
by the interlineation, but which failed for the want of proper 
attestation; that they should find the script as first written 
and attested, to be the last will and testament of Niel Mc- 
Nair, because the revocation, as to Nancy and child, was only 
upon the condition that the interlineation should take effect. 
The caveators excepted. 

Verdict in favor of the propounders. Judgment and ap- 
peal. 


Winston, Sen’r., for the propounders. 
Kelly and Cameron, for the caveators. 


Pearson, J. Miriam McNair does not take either a legal 
or an equitable interest in the gir] Minerva, consequently she 
was a4 competent witness. 

The will directs Minerva “to be set free.” This is incon- 
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sistent with the idea that any one was to have an ownership, 
or interest in her, as property. The intention was simply to 
recommend her, after she was set free, to the care and patron- 
age, and friendly offices, of the testator’s daughter Jane, and 
her daughters; which was the more proper, as he had given 
the mother and brother of Minerva to his daughter, and, no 
doubt, expected she would allow Minerva to continue to live 
with the family. 

In Simpson v. King, 11 Ire. Rep. 877, the intention was to 
vest the legal title in some one, as the ostensible owner of the 
slave, who was to be in law his master, hut was to allow him 
certain privileges, and was not to treat him as a bond slave. 
In our case, the intention was to set the girl free. So, no 
one was to be her master, either really or ostensibly. This 
distinguishes it from Simpson v. Aing, and trom Lea v. Brown, 
8 Jones’ Eq. 140. 

The script was, therefore, duly executed, and ought to have 
been admitted to probate, either in its original, or in its alter- 
ed condition. In this question Niel A. McNair had no in- 
terest, for it would in no wise affect the legacy of one hund- 
red dollars, given to him, whether Nancy and her children 
passed under the first item, or under the 8th. So, there is 
error in holding that he was not a competent witness in refer- 
ence to the cancellation and interlineation of that part of the 
script. He was competent, and the attestation of Miriam A. 
McNair and this witness, ought to have been allowed the ef- 
fect of establishing the script as a will in its altered condi- 
tion. 

Suppose the original script had been left unaltered, and a 
codicil added, changing the legacy in respect to Nancy and 
her children, by giving them to Jane McNair instead of Mi- 
riam Smith, and the codicil duly attested by these two wit- 
nesses, could it be seriously insisted that Niel A. McNair was 
not a competent witness, because he had a legacy given him 
in the will? Instead of making a codicil, the testator resorted 
to the shorter mode of cancelling and interlining, and took 
the precaution to have two attesting witnesses to the script 
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in its altered condition. This had, in law, precisely the same 
effect as a codicil, and, of course, the principle is the same 
in regard to the competency of the subscribing witnesses. 

It is unnecessary to decide the point as to the effect of the 
statute, which went into operation after the will was executed, 
but before the death of the testator. Nor is it necessary to 
notice the exceptions taken to the charge. There must bea 
wentre de novo. 


Per Curiam. Judgment reversed. 


RICHARD FELTON v. JOSIAH R. WHITE. 


Where, in a question whether a certain deed was fraudulent and void as to 
creditors, facts were adduced and relied on by both parties, and many of 
the usual badges of fraud were proved; among other facts, it appeared 
that a small balance, out of a large consideration recited in the deed, was 
unpaid, it was error in the Court to make the question of fraud turn upon 
the payment. or the non-payment, of the whole consideration expressed in 
the deed. 


Action of rrover, for the conversion of John, a slave, tried 
before Enus, J., at the Spring Term, 1857, of Perquimons 
Superior Court. 

The slave in question, with fifteen others, was given by 
the will of one Ikedar Felton to one Townsend, for his life, 
and after his death without children, to the plaintiff and his 
brother Elisha Felton. 

The plaintii¥ introduced a bill of sale for all the negroes, 
from Townsend to him, reciting the consideration of two 
thousand dollars, dated October, 1855, and witnessed by one 
Elisha Felton, the brother of the vendee. Both he and the 
vendee were the uncles of the vendor Townsend. At the 
time of the alleged sale, Townsend was much in debt, and on- 
ly had personal property, beside these negroes, to the amount 
of three hundred dollars, which was subsequently sold under 
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execution. He had also a tract of land, which brought in a 
rent of twenty-five dollars. After the execution of the bill of 
sale, the slaves went into the possession of the plaintiff for a 
short time, and then went back to the possession of Townsend. 
The latter lived upon a plantation which he had tormerly 
owned, but which he had sold to his father-in-law. For the 
then current year, however, this plantation had been rented 
by the plaintiff The negroes mentioned in the bill of sale 
remained with Townsend upon this plantation, until they were 
seized by the defendant, as sheriff, under executions, except 
that on one occasion they were sent to the plaintiff at IHert- 
ford for the purpose of being hired out, and, after a day or 
two, returned into his possession. 

No money was paid at the execution of the bill of sale, but 
both the subscribing witnesses and the vendor Townsend, 
swore that it was agreed that the price of 52,000 was to be 
paid by the vendee’s taking up claims against Townsend to 
the amountofS2,000. The plaintiff did take up claims against 
Townsend to the amount of $1,920, and gave his note for the 
remaining 880 to Townsend, which was still unpaid. Some 
of these debts were executions levied on the property con- 
veyed, and all of thein were bona jfile. 

Townsend swore that, after the sale, the slaves remained 
with him, as the property of the plaintiff, he acting merely as 
his agent; that he received no wages, nor contracted for any : 
that he made no return of sales, nor of negro hires, and that 
there was no understanding between him and the plaintiff, 
that he should do so. He said that nothing was made on the 
farm for sale, but that all it produced was consuined by the 
family and negroes; that he had the entire control of the 
slaves and other property, and had not received any instruc- 
tions from the plaintiff in regard to it; that the latter had 
not been upon the premises since the date of the bill of sale. 
He swore that there was no arrangement or understanding, at 
any time, that he, Townsend, was to have a beneficial inter- 
est in the property, and that he had no design of delaying or 
defrauding his ereditors, 


JUNE TERM, 1857. 303 
Felton vw. White. 


It appeared that two thousand dollars was a fair price for 
Townsend’s life-estate in the slaves. 

The Court instructed the jury that he who alleged frand 
must prove it. That the defendant m this case did allege 
fraud, and to entitle himself to a verdict, he must prove the 
fraud as alleged. That inasmuch, however, as Townsend was 
admitted to be largely indebted beyond his ability to pay, 
and all these facts were known to the plaintiff and Townsend 
at the time of the execution of the bill of sale; and as the 
transaction was between near relations, (the plaintiff and the 
subscribing witness being the uncles of the bargainor,) it must 
appear that the $2,000 recited as the purchase-money was a 
fair price for the slaves, and that it was actually paid by the 
plaintiff, otherwise the transaction would not be supported, 
but would be fraudulent as to creditors. It was left as a bur- 
then upon the defendant to satisfy the jury that a fair price 
had not been given for the slaves if such were the fact, but it 
was imposed upon the plaintiff as a burthen in view of the 
facts recited to prove that he had actually paid the purchase- 
money for the slaves, and failing to do so, the defendant 
would be entitled to a verdict. Plaintiff excepted to this 
charee. Verdict for the defendant. Judgment and appeal. 


Sleath, for the plaintiff. 
No counsel appeared in this Court for the defendant. 


Nasu, C. J. The plaintiff excepts only to that portion of 
his Honor’s charge which relates to the payment made by the 
plaintiff to the witness, Townsend. The latter had a life-es- 
tate in certain slaves, among whom was the negro Tom, the 
subject of this suit, and all of whom he sold to the plaintiff, 
as is alleged, at the price of $2,000, which was their value. 
The transaction had many of the usual badges of fraud, but 
was averred by the plaintiff to have been fair and bona fide. 
Townsend was examined as a witness, and stated that though 
no money was paid to him, yet the price agreed on between 
him and the plaintiff was to be paid by the latter, in discharg- 
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ing debts of his to that amount, and the plaintiff did discharge 
debts honestly due by Townsend to that amount, except about 
eighty dollars, for which he gave Townsend his note. The 
defendant justified taking the slave in question, under an ex- 
ecution against Townsend, alleging the sale to the plaintiff by 
him to have been fraudulent, and void as to creditors, he be- 
ing, at the time, greatly indebted.” 

His Honor instructed the jury, in substance, that as the de- 
fendant alleged that the sale to the plaintiff was frandulent, 
be must prove it, and after setting forth the apparent badges 
of fraud attending the transaction, he proceeds as follows: 
“Tt must appear that the two thousand dollars was a fair 
price for the slaves, and that it was actually pard by the plain- 
tiff, otherwise the action could not be supported, but would 
be fraudulent as to creditors,” and closes his charge by instruct- 
ing the jury “that it was imposed as a burthen upon the 
plaintiff, in view of the facts recited, to prove that he had ae- 
tually paid the purchase-money for the slaves, and failing to 
do so, the defendant would be entitled to a verdict. 

It is very certain the alleged sale of the slaves by Townsend 
had many, if not all, the usual badges of fraud. Fraudulent, 
however, as it apparently was, it was open to the plaintiif to 
show, if he could, that the transaction was a fair and bone 
jide one. He was at liberty to show that the price agreed on 
was the full value of the slaves, and that he had paid that 
price. Townsend, whose testimony was received without ob- 
jection, swore that the priee of the slaves was to be dischared 
by paying debts due by him, and it was proved that the plain- 
tiff had paid debts of Townsend to the amount of $1,920, 
leaving unpaid the small sum of $80, for which he gave Town- 
send his note. It was proved that the interest of Townsend 
in the slaves, at the time of the conveyance, was worth $2,000. 
His Honor committed no error in charging the jury that it 
was incumbent on the plaintiff to show that he had paid the 
purchase-money ; but we think he erred in charging them 
that from it they might rightfully infer that if any part of the 
price, however small, was unpaid, the price had not been ac- 
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tually paid. Such must have been the impression produced 
on the minds of the jury; for there is no suggestion that the 
plaintiff had not paid to the creditors of Townsend $1,920 out 
of the $2,000; nor was there any question made that the 
claims so paid by him were not fairly and honestly due from 
Townsend, His Honor ought to have instructed the jury as 
to the $80, that the deficit in the non-payment of so small a 
part of so large a sum, onght not to deprive the plaintiff of 
the benefit resulting from the payment actually made by him, 
if they were satistied of the ona des. Believing that this 
point was not placed before the jury in its proper ight, and 
that injustice may have resulted to the plaintiff from the er- 
ror, we think he is entitled to have his case examined by 
another jury. Venere de novo. 


Perr Curiam. Judgment reversed. 


STATE v. TRIM HOPKINS. 


Where a slave handed money to a free negro in a liquor shop, who handed 
it to the liquor dealer, and on receiving for it a quantity of spirits, which, 
then and there, was handed by him to the slave, it was Heid that he was 
not guilty of either selling or giving the spirits to the slave. 


Tuts was an indictment against the defendant, who was a 
free negro, for furnishing liquor to aslave; tried before his 
Honor, Judge Exms, at the Spring Term, 1857, of Perqui- 
mons Superior Court. 

The indictment contained two counts; one for sedding spirit- 
ous liquor to aslave; and the other for giving ittohim. Both 
counts concluded against the act. 

The proof was that, after January, 1856, when the Revised 
Code went into operation, the defendant, who is a free negro, 
being in company with Jack, a slave, belonging to a Mr. 
Skinner, at a house where spirituous liquor was usually sold, 
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received from the said slave a small piece of money, with a 
request that, with it, he would purchase for him a quart of 
spiritous liquor, which he did, and immediately delivered it 
to the slave. 

The defendant contended these facts did not constitute a 
breach of the statute; but the Court being of a different opin- 
ion, so instructed the jury. Defendant excepted. 

Verdict for the State. Jndgment and appeal. 


Attorney General, for the State. 
Jordan, for defendant. 


Nasu, C. J. The defendant, a free man of color, is indict- 
ed tor a violation of the laws of the State punishing the trad- 
ing with slaves. The indictment contains two counts: one 
for selling spiritous liquor to a slave, the other for giving the 
liquor to the slave. The Revised Code contains two chapters 
on this subject: the 34th and the 107th. The 87th section of 
the first provides— No person shall sell or deliver to any 
slave, for cash, or in exchange for articles delivered, or upo1 
any consideration whatever, or as a gift, any spiritous liquor,” 
&e. The 67th section of the latter chapter is as follows: 
“Tf any free negro shall, directly orindirectly, sell, or give to 
any person, bond or free, any spiritous liquor, he shall be 
guilty of a misdemeanor.” These two chapters, being passed 
at the same session of the Legislature, constitute but one Act, 
and are to be considered together. The language used in the 
Stith chapter is sufficiently broad to embrace free negroes, 
but it did not go as far as the Legislature thought the exist- 
ing evilrequired. It forbade that class of our population from 
trading with slaves for any of the articles enumerated in it, 
but it did not reach another practice which was felt as a great 
nuisance, their dealing in spirituous liquor with white men. 
To cure this defect, the 67th section of the 107th chapter was 
inserted, forbidding them to sell, or give to any one any spir- 
ituous liquor. The question presented to us is, do the facts 
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stated in evidence bring the defendant within either clause 
of the recited chapters? We think they do not. 

They are as follows: The slave named in the indictment 
gave the defendant money, requesting him to purchase spirits 
for him. They went together, or were, at the time, both pre- 
sent in the place where liquor was sold. The defendant then 
handed the seller the money of the slave, and received a 
quart of spirits, which was handed to him by the vendor, and 
by him immediately handed to the slave. In contemplation 
of law, did the defendant seil to the slave the spirits, as charg- 
ed in the first count of the indictment? A sale, as defined 
by Justice Blackstone, “is a transmutation of property from 
one man to another in consideration of some price or recom- 
pense in value; for there is no sale without a recompeuse ; 
there must be a guzd pro quo 3” 2 Black. Com. 446. The de- 
fendant had uo property in the article sold, and received froin 
the slave no consideration of any kind. There was then no 
sale by the defendant to the slave. 

Was there any gift, as charged in the second count? Both 
the slave and the defendant were present during the whole 
transaction. When the defendant had received the money 
from the slave, he handed it to the vendor, who, in return, 
handed the spirits to him, and he immediately transferred it 
to the slave. The parties were both present. The spirits 
were in the possession of the defendant but for a moment. 
Hie acquired no property init. The whole was one continu- 
ous act; the defendant was but the conduit pipe to conduct 
the article purchased by the slave to him. In no sense was 
ita gift by defendant. 

Ifis ILonor instructed the jury that, in law, the acts proved 
were a breach of the statute. In this there was error. 


Perr Curtam. Judgment reversed. 
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STATE v. JIM WRIGHT. 
(Same point as in the preceding case.) 


INDICTMENT against defendant, a free negro, for furnishing 
spirits to a slave, tried before Exuis, J., at the Spring Term, 
1857, of Perquimons Superior Court. 

The indictment contained two counts, one charging that 
the defendant unlawfully did sed and deliver spiritous liquor 
to Sam, aslave; the other charging that the defendant un- 
Jawfally did give the spirituous Lquor; both concluding 
against the statute. The proof stated was that Sam gave the 
defendant money, with a request that he would purchase for 
him, spiritous Hquors, which he did—one quart—and deliver- 
ed it to said slave. 

There were several points taken below, which it Is not 
necessary to be stated, as the opinion of the Court proceeds 
on other grounds. 

The Court charged the jury that, upon the facts of the case, 
the defendant was guilty. Defendant excepted. 

Verdict for the State. Judgment and appeal. 


Attorney General, for the State. 
Jordan, for the defendant. 


Nasn, C. J. The defendant in this case is a free man of 
color. The indictment is substantially the same as in the 
ease of Ilopkins, ante 805. In the first count, the defendant 
is charged with selling and delivering to the slave, Sam, the 
property of Mrs. Barron, a quart of spirits; and, in the second 
count, for gzving the spirits. The facts of the case, though 
not exactly those set forth in the case of Hopkins, are suffici- 
ently so to call for the same judgment. In the case sent up, 
his Honor states the first count was for delivering the spirits. 
The delivery to which the statute refers is a delivery as a gift. 
If there is no gift, there is no such delivery as brings the de- 
fendant within the operation of the statute. There certainly 
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was no sale by the defendant; nor was there, for the reasons 
mentloned in the case of Hopkins, any gift. From the man- 
ner in which the case is drawn up, it is evident that the main 
object was to obtain from this Court an opinion as to the cor- 
rectness of the Court below, in the course pursued as to the 
verdict of the jury. Less attention, therefore, was paid by 
the Judge in stating the facts as to the main subject; but, 
as before remarked, sufficient appears to satisfy us that there 
was no breach of the law, as stated in the indictment. 

It is not necessary, in the view we have taken of the case, 
to express an opinion upon the other question sent up. 

The judgment below is reversed, and this opinion is to be 
certified to the Superior Court of Law of Perquimons County, 
that it may proceed to judgment according to law. 


PER CURIAM. Judgment reversed. 


JACOB H. HARTSFIELD », ALLEGOOD JONES, et al. 


Besides the ordinary office of supplying the place of an appeal, under peculiar 
circumstances, the writs of certiorart and"recordart may be used as writs of 
error and false judgment, respectively; in which cases all that can be dis- 
cussed is the error alleged to be apparent on the face of the record. 

Where an action of assumpsit was brought upon an unliquidated account, a 
judgement given against the defendant, and an appeal taken to the County 
Court, upon a default m that Court, it was error to give judgment final for 
the sum recovered below, without an enquiry of damages. 


Tis was a writ of certierarz, issued from the Superior to 
the County Court of Green County, heard before Man ty, J., 
at the Fall Term, 1856, of Green Superior Court. 

The writ was issued on the petition of the defendant, Alle- 
good Jones, alleging that a judgment had been taken against 
him before a justice of the peace of Greene County, for a 
sum certain, from which he had appealed to the County Court 
of that County, on giving bond, with the other defendants as 
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his sureties; that judgment final was entered at the return 
term of the appeal, against him and his sureties, for the sum 
recovered before the justice of the peace, without the ascer- 
tainment of damages upon an enquiry before a jury, and that 
an execution issued from that Court for the sum so adjudged. 
The petitioner alleges reasons for his not appealing from the 
County to the Superior Court, and various facts to show that, 
upon the merits of the case, the judgment was unjust and 
avainst law. He prays fora trial de novo, &e. On the re- 
turn of the writ of certiorari upon the question of a new trial, 
various matters of facts were shown by the parties severally, 
upon which it was contended by the defendants that they 
should have a trial de novo, but that, at any rate, as they had 
not had the benefit of an enquiry of damages, the Judgment 
of the County Court rendering a final judgment, should be 
reversed, and an interlocutory judgment be first ordered to 
enquire of damages. 

The Court, upon consideration of the case, refused to give 
anew trial, and further refused to reverse the judgment of 
the County Court upon the matter of law, and ordered the 
certiorari to be dismissed. Whereupon the defendants ap- 
pealed to the Supreme Court. 


No counsel appeared for the plaintiff in this Court. 
Rodman, for the defendants. 


Battin, J. The writs of recordart and certiorar¢ are used 
in this State, most commonly, as substitutes for appeals, where 
the appellants had, without default, lost, or been improperly 
deprived of their right of appeal; and in such cases they have 
been allowed a trial de nove upon the merits in the Superior 
Court. They may be used also, the former, as a writ of false 
judgment, and the latter, as a writ of error; in which case, 
all that can be discussed and decided in the Superior Court 
are the form and sufficiency of the proceedings in the 
inferior tribunals, as they appear upon the face of them. 
Parker v. Gilreath, 6 Ire. Rep. 221; Webd v. Dur- 
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ham, 7 Ire. Rep. 180; Brooks v. Morgan, 5 Ire. Rep. 481; 
Commissioners of Raleigh v. Kane, 2 Jones’ Rep. 288. The 
writ of recordari lies to an inferior tribunal, whose proceed- 
ings are not recorded, and it is necessarily used as a writ of 
false judgment, because no writ of error can be brought upon 
the order, sentence or judgment, of such tribunals. 2 Sellon’s 
Practice, 544. 

The writ of certiorarz les to a court of record, and may be 
used for the same purpose asa writ of error in the reeular 
form. It is true that, in the case of Brooks v. Morgan, above 
referred to, it is said by the Court that this writ has been 
used by necessity for the correction of errors in law, in those 
cases where the right of appeal has not been given. We can- 
not perceive any sufficient reason why it may not be so ap- 
plied in all cases, as it will be but another form of the writ of 
error. That writ, in England, issues out of the Court of Chan- 
cery, but here we have no afiee in our Court of Chancery out 
of which to issue a writ. Jt must, therefore, be issued from 
the superior to the inferior court of record, and whether it be, 
in the well known form of the certiorari, or in any other 
form, can make no difference in the rights of the parties liti- 
gant. | 

The writ of certiorari, In the case now before us, was 
treated in the Superior Court solely ’as a writ of error, and 
his Honor decided upon the errors assigned against the plain- 
tiffin error. Ihe appeal from that decision brings before us 
the whole record, and itis made our duty to rontles such 
judg ement, as upon inspection of it, it shall appear to us ought, 
in law, to be rendered thereon. 

The suit commenced before a single justice, by a warrant 
on a medical account for twenty-five dollars. The justice 
gave a judgment for seven, and the defendant appealed to 
the County Court, giving bond with two sureties, for the ap- 
peal. The principal defendant did not enter any pleas in that 
Court, and the plaintiff took judgment by default final for sev- 
en dollars. The defendant contends that the plaintiff had no 
right to take a final judgment, but was entitled to an inter- 
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locutory judgment only, upon which he could not have a fi- 
nal judgment until he had his damages ascertained upon a 
writ of enquiry. In this we think he is right. . The warrant 
which stands for a declaration is clearly in assumpsit. Upon 
a default in that action, which sounds in damages, the judg- 
ment is necessarily interlocutory, and no final judgment can 
be had until the damages have been ascertained upon a writ 
of enquiry. Step. on PL 105;1 Ch. Pl. 122. In treating of 
the “election of actions,” Mr. Chitty says, * the action of debt 
is frequently preferable to assumpsit, or covenant, because the 
judgment in debt upon anil dicit, &e., is, in general, final, and 
execution may be taken out immediately, without the expense 
and delay of a writ of enquiry, which is usually necessary in 
assumpsit, or covenant, in the case of judgment by default.” 
See page 242. The Act of 1808 (1 Rev. Stat., ch. 31, sec. 96. 
Rev. Code, ch. 31, sec. 91) obviated this difficulty in suits up- 
on bills of exchange, promisory notes, and signed accounts, 
by authorising the clerk to ascertain the interest which might 
have accrued thereon, without a writ of enquiry, and direct- 
ing the amount thus ascertained to be ineluded in the final 
judgment of the Conrt. The 105th section of the same chap- 
ter of the Revised Code, has a provision, (which is not to be 
found in the Revised Statutes,) having in view the same ob- 
ject in the case of appeals frem the judgment of a Justice to 
the County, or Superior Court. After enacting that, in the 
case of an issue, it shall be tried at the first term, it proceeds 
to declare that, “when the defendant shall make default, the 
plaintiff, on such demands as are mentioned in section 91 of 
this chapter, shall have judgment in the manner therein pro- 
vided, and, in other cases, may have his enquiry of damages 
executed forthwith by a jury.” The last paragraph clearly 
recognises the necessity of such writ in those actions which 
sound in damages, such as covenant and assumpsit. 

Our opinion is that the judgment of the Superior Court is 
erroneous and must be reversed, and this must be certified as 
the law directs, to the end that the judgment of the County 
Court may be reversed, and that an interlocutory judgment, 
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that the plaintiff’s recover be entered, upon which he may 
have his writ enquiry executed preparatory to his final judg- 
ment. 


Per Cortam. Judgment reversed. 


Doe on the demise of FLORA CAMPBELL v. WASHINGTON A. 
BRANCH. 


Where, in the description of a tract of land, an ascertained, or natural ob- 
ject is called for, the same must be reached by one straight line, irrespective 
of course and distance; and when such ascertained, or natural object is of 
an extensive character—such as another tract of land, a river, or a swamp, 
this line must be run to the nearest point in such object, likewise disre- 
garding course and distance. 


Action of rsEcrMENT, tried before Prrson, J., at the Spring 
Term, 1857, of Harnett Superior Court. 

The only qnestion in the case was as to the correctness of 
his Honor’s instruction to the jury, in respect to a line in one 
of the conveyances produced in evidence. One of the calls 
in this deed was for “MecNeil’s land.” The distance called 
for would not reach McNeil’s land, nor would the line, extend- 
ed according to the course called for, touch this land. His 
Honor instructed the jury that this line must be run according 
to the call in the conveyance, and from the point where the 
distance gave out, McNeil’s land must be gone to by the near- 
est straight line. To this instruction plaintiff excepted. 

Verdict and judgment for defendant. Appeal by plain- 
tiff. 

Shepherd, for plaintiff. 

N. McKay, Haughton and Kelly, for defendant. 


Bartir, J. We do not concur in the opinion expressed 
by his Honor in the Court below, as to the manner in which 
D 
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the line calling for McNeil’s land should be run; and we 
think it probable that he was misled by what was said by 
Chief Justice Rerrrm in the case of The President and Li- 
vectors of the Literary Lund v. Clark, 9 Ive. Rep. 58. The 
eall contained two descriptions, which were found to be in- 
consistent. In such a case it is well establshed by numer- 
ous adjudications, that the description about which there is 
the least lability to error, must be adopted, to the exclusion 
of the other. Itis equally well settled that the call for the 
line of another tract of land, which is proved, is more certain 
than, and shall be followed in preference to, one for mere 
course and distance; Carson v. Burnett, 1 Dev. and Bat. Rep. 
546; Gausev. Perkins, 2 Jones’ Rep. 222; Corn v. McCrary, 
3 Jones’ Rep. 496. In the case before us, McNeil’s land is 
identified by the proof, but the course and distance will not 
reach it. If the course would lead to it, then the distance 
only would be disregarded, and the line wonld be extended 
to the land mentionod. Such were the decisions in all the 
cases relied on by the defendant’s counsel; Standin v. 
Bains, 1 Hay. Rep. 238; dlePhaul v. Gilchrest, 7 Ire. Rep. 
169; Literary Fund v. Clark, ubv supra. It is true that, in 
the latter case, Rurrin, C. J., said that, ifthe third line, when 
extended, would not reach the lake at all, then the course 
must be followed to the end of the given distance, and then 
be changed, so as to go directly to the lake. This proposi- 
tion was unnecessary to the decision of the cause, because the 
line, when extended in the given course, did reach the lake ; 
and we suppose it was stated withont much reflection wheth- 
er if was supported by principle or by previous adjudications. 
We do not think it-can be -supported by either.. We are not 
aware of any adjudged case in its favor, and it is liable to the 
strong objection of introducing into the call, two lines, when 
one is given. The two lines may have the effect of includ- 
ing much more, or much less, land than the quantity granted. 
The grantor supposed that one straight line would run a cer- 
tain course and distance to the land mentioned. In this he 
is found to have been mistaken, and we have already seen 
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that effect must be given to his grant by following the more 
certain description. This must be done by running a straight 
line to the land, or other object called for, disregarding alto- 
gether the erroneous description of the course and distance. 
When the object designated has a considerable extension——as 
in the case of a river, swamp, or the line of another tract of 
land, then the disputed line must be run to the nearest point 
on said river, swamp, or line of another tract; Spruzll v. Da- 
venport, 1 Jones’ Rep. 203. Venire de novo. 


Per Curiam. Judgment reversed. 


gg a 


STATE v. JAMES ROSS, e¢ al. 


To make a tresspass for an entry on land indictable, it must be cominitied 
mon forti, in a manner which amounts to a breach of the peace; or (ac- 
cording to some authorities) which would necessarily Jead to a breach of the 
peace, if the person in possession were not overawed by a display of force, 
and thus be induced to forbear from resistance. 

Where, therefore, one, having a right to enter on land in the possession of a 
tenant at sufferance, went with four others, and commenced building on the 
land outside of the tenant's enclosure, without invading his dwelling, or 
molesting his enclosure, without any display of arms, or actual breach of 
the peace, it was held not to be indictable. 

Whether at the common law, onc who has the right of entry may not use 
force, if necessary, to assert his right, is an unsettled question. 


Inpicrment for a FORCIBLE TRESPASS, tried before Person, J., 
at the Spring Term, 1857, of Stanly Superior Court. 

Godwin Hinson, a witness for the State, testified that he 
was in possession of a tract of land, which he had previously 
sold to the defendant, James Jtoss, under a parol agreement 
that he was to remain there for ten years, which term had 
not expired; that while so in possession, the five persons 
named in the indictment came to the land with a wagon load- 
ed with provisions and some household furniture, for the pur- 
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pose of taking possession; that he was present when they 
came, and forbade their entering on the premises, but they 
did so against his will, and began to erect a house outside of 
the enclosure within which his own house was situated, and 
that they, or some of them, continued there for several weeks. 

The Court instructed the jury that, if the facts stated by 
the witness were believed by them, they should find the de- 
fendants guilty. Defendants excepted. 

Verdict and judgment for the State. Appeal by the de- 
fendants. 


Aitorney General, for the State. 
No counsel for defendants. 


Pearson, J. We are told by the Attorney General that 
this was treated as an indictment at common law, for the pur- 
pose of giving the State the benefit of the testimony of Hin- 
son, who was not a competent witness in a proceeding under 
the statute. The question is, has the state made out a case 
indictable at common law? The indictment is strong enough, 
but the evidence does not sustain the allegations. The case 
made upon the facts is this: Hinson sold and conveyed the 
land to Ross, but remained on it under an alleged parol agree- 
ment, “that he was to remain there for ten years.” Joss, in 
- company with four others, went to the land, taking with him 
a wagon loaded with provisions, and some household furni- 
ture, for the purpose of taking possession. Hinson was pre- 
sent and forbade them to enter, but they did enter against 
his will, and began to erect a house outside of the enclosure 
where Hinson’s house was situated, and some of them con- 
tinned there for several weeks. His Honor was of opinion 
that these facts made out an offence indictable at common 
law. We do not think so. 

To make a trespass indictable, it must be committed manz 
fort, in a manner which amounts to a breach of the peace ; 
or, according to some of the cases, which would necessarily 
lead to a breach of the peace, if the person in possession is 
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not overawed by a display of force, so as to be induced to 
surrender and give up the possession, because resistance would 
be useless. Unless this degree of force is resorted to, the tres- 
pass is a mere civil injury, to be redressed by action. 

The courts should keep a steady eye to this distinction, be- 
cause individuals are under great temptation to convert civil 
injuries into public wrongs, for the sake of becoming witnesses 
in their own cases, and of saving costs. 

We can see nothing in this matter, even as told by Hinson 
himself, thatcan magnify itinto an indictable trespass. There 
was no breach of the peace—no display of arms or “ multitude 
of people”-—nothing of “the pomp and circumstance of war” 
calculated to frighten a man of ordinary firmness. Ilinson 
was not expelled and put out of possession. Lis dwelling- 
house was not invaded, and his enclosure was unmolested. 
It was, at most, a mere civil trespass. 

We do not feel at liberty to take into consideration the fact, 
that according to the evidence, Ross was the owner of the 
land, and had a right of entry—the alleged parol lease for 
ten years being void, and Hinson being in effect a mere ten- 
ant at sufferance, because we find it an unsettled question, 
whether one who has aright of entry may not use force, 17 
necessary to assert his right, according to the common law. 
{t is not necessary for us to enter upon this debateable ground 
in order to dispose of this case. 1 Hawk. Pl. Cr. ch. 28, 
(page 495). “It seems that at common law, a man disseised 
of any land (if he could not prevail by fair means) might law- 
fully regain the possession thereof by force.” “ But this in- 
dulgence of the common law, in suffering persons to regain 
the lands they were unlawfully deprived of, having been 
found by experience, to be very prejudicial to the public peace, 
it was thought necessary, by many severe laws, to restrain all 
persons from the use of such violent methods of doing them- 
selves justice.” 

Blackstone, whose book on criminal law is of the highest 
authority, follows Hawkins, 4 vol. 148. “ An eighth offence 
acainst the public peace is that of a forceable entry and detainer, 
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which is committed by violently taking, or keeping possession 
of lands, with menaces, force and arms, and without the au- 
thority of law. This was formerly allowable to every person 
disseised, or turned out of possession, unless his entry was ta- 
ken away, or barred.” “ But this being found very prejucia! 
to the pubhe peace, it was thought necessary, by several stat- 
utes, to restrain all persons from the use of such violent meth- 
ods, even of doing aeeaa justice, and much more if they 
had no justice in their claim.’ 


tn Aung v. Waelson, 8 Term. Rep. 357, the correctness of 
this view of the common law is questioned in the remarks 
which fell from the Judges in delivering their opinions. But 
on a subsequent day of the term they felt called on to explain, 
and Lord Kexyon says, “perhaps some doubt may hereafter 
arise respecting what My. Serjcant Hawkins says: “that at 
eonnnon law the party may enter with force into that to which 
he has a legal title; but without giving any opinion concern- 
ing that dictum one way er the other, but leaving it to be 
proved, or disproved, w henever that question shall arise, all we 
wish to say is, that our opinion, in this case, leaves that ques- 
tion untouched ; it appearing by this indictment that the de- 
fendants walawfully entered, and, therefore, the Court can- 
not intend that they had any title.” That was upon a demur- 
TOY 


So, in the State v. Whutfield, 8 Tre. Rep. 315, the Court 
throws a doubt upon the view of the common law, as laid down 
by ITawkins and Blackstone, and reference is made to “ Wil- 
son’s ease.” But the matter was before the Court upon 4 
motion in arrest of judgment, and, as was done in Wilson's 
case, the point is left undecided. Perhaps it will be found 
that the authorities may be reconciled on this distinction : 
One having a right of entry, may, at common law, use force, 
provided it does net amount to an actual breach of the peace 
whereas one, not having aright of entry, is guilty of a trespass, 
indictable at common law, it he enters with a strong hand, 
under circumstances calculated to excite terror, although the 
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force used does not amount toa breach of the peace. This, 
however, is merely a suggestion. Venire de novo. 


Pur Curiam. Judgment reversed. 


C. F. ROBERTS and Wie, e al, ve FRED. W. WATSON. 


The grammatical construction of a clause in a bequest will be disregarded, if 
‘t becomes necessary, in order to arrive at the intention of the testator. 

Where one bequeathed a female slave to A, a son, for life, remainder to B, s 
son of A, and added: ‘‘and if the said woman hath increase, to be equally 
divided among all Ads children,” it appearing that, at the time the will was 
written, A had several children besides B, but B had none at that time, 
though he had chi'dren afterwards, it was held that the pronoun, “his.” 
referred to the children of A, aud not to those of B. 


H 


Acrion of petinvs for slaves, tried before his Honor, Judge 
Saunpers, at the Spring Term, 1857, of Rockingham Superi- 
or Court. 

The controversy in this case arises on the following clause 
of the will of Isabella Martin, viz: “Ist. [ give and bequeath 
to David Scott, my son, one negro woman, Pat, during lis 
lite, and at his death, to his son Andrew, and if said woman 
hath increase, to be equally divided aniong all his children.” 

The suit is brought by the plaintiffs, who are the children 
of Andrew, against the defendants, who are the children of 
David Scott, for slaves, who are the descendants of the wo- 
man Pat. 

Isabella Martin died in 1820. The will was made in 1513, 
at which time Andrew Scott was a single man without child- 
ren, and Pat, at that time, had no children; but David Scott, 
besides Andrew, had several other children, and has had 
others born to him since, all of whom, except Andrew, are 
defendants in this suit. David Scott, the life-holder, died be- 
fore this suit was brought, in possession of the slaves in ques- 
tion, and on his death they went into the possession of the de- 
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fendants. The foregoing facts were stated in a case agreed, 
and submitted to the jadgdment of the Court, with a further 
agreement that, if his Honor should be of opinion with the 
plaintifis, a judgment was to be rendered for the plaintiffs, 
and that the values stated in the writ be taken as the true 
values; butif of a different opinion, a judgment of nonsuit 
should be rendered. 

On consideration of the case, the Court decided for the de- 
fendants, and the plaintiffs took a nonsuit and appealed. 


MeLean and Luffin, for plaintifis. 
Morehead and Miller, for defendants. 


Nasu, C. J. The case arises under the first clause of the 
will of Isabella Martin. By it, she gives to her son, David 
Scott, as follows: “I give and bequeath to David Scott, my 
son, one negro woman Pat, during his life, and at his death, 
to his son Andrew, and if said woman hath increase, to be 
equally divided among all his children.” David Scott died 
before this suit was brought, and, at the time Isabella Martin 
made her will, had other children besides Andrew, and, at the 
time of his death, others were born. It is agreed that, at the 
time of the bequest, Andrew Scott had no children, and that 
the negro woman had no increase, and that the slaves in ques- 
tion are the offspring of Pat, born since the publication of the 
will. It is further agreed that the plaintiffs are the children 
of Andrew Scott, and the defendants the children of David 
Seott. The plaintiffs contend that the pronoun “his,” in the 
close of the item, and preceding the word “ children,” refers 
to the children of Andrew; the defendants, that it refers to 
the children of David Scott, and of this opinion is the Court. 

It is a rule of grammar that the pronoun refers to the next 
preceding antecedent. Grammatical construction, therefore, 
would require us so to refer it in this case, if we were not sat- 
isfied from the clause itself, snch was not the meaning of the 
testatrix ; Jones and others v. Posten, 1 Ire. Rep. 170. The 
case agreed states that, at the time the will was written, Da- 
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vid Scott had other children besides Andrew, and the latter 
had none. The clause, it must be admitted, is very obscure- 
ly written. We think, however, the difficulty is occasioned 
by the want of proper punctuation. It is obvious that the 
prominent idea in the testatrix’s mind, in this clause, was the 
making provision for her son David, and for Andrew, the son 
of David. In the first part of the item under consideration, 
she effects her purpose by giving David a life-estate in the 
slave, Pat, and the absolute property in her, in remainder, to 
Andrew. Here, then, was an entire disposition in Pat. But 
it occurred to the mind of the testatrix, that in making this 
disposition of her, if she should have children, (and she was 
then young,) she would be giving Andrew an undue propor- 
tion of her property over his brothers and sisters. She then 
proceeds to distribute Pat’s children, if she should have any. 
When she disposed of Pat, one prominent subject was arrang- 
ed, and there ought to have been either a full stop, or a colon, 
or a semi-colon, marking either the change of the subject mat- 
ter, or a pause, or rest in the operations of the testatrix’s mind. 
After disposing of Pat, she resumes the subject by disposing 
of Pat’s offspring: “if said woman hath increase, to be equal- 
ly divided among all his children.” These clauses are to be 
considered as parts of distinct sentences containing distinct 
gifts. In this view, whose children are meant? We think 
David’s children. Why should she single out Andrew as the 
peculiar object of her bounty, to the entire neglect of David’s 
other children. And why should she prefer Andrew’s chil- 
dren, if he should have any, to David’s other children. The 
latter were nearer in degree to her than the former. They 
were known to her. We admit the solution of the question 
is not without its difficulties, and, in such case, we think it 
more safe to decide in conformity to the dictates of nature, 
than to violate her laws. By referring the last pronoun to 
David’s children, equal justice will be done to all, and we 
are at liberty to presume that such was the intention of the 
testatrix. See Jones and others v. Posten, supra. This idea 
is confirmed by the use of the word “all.” She meant, we 
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think, obviously, all of David’s children, of whom Andrew 
wasone. Weconcurin opinion with the Judge below. There 
is no error, 


Per Ovriam. Judgment affirmed. 


JOHN A. AVERITT v, ELIJAH MURRELL, JR. 


Tor one, clearing a new ground, to let fire escape into his wood-land, where- 
by an extensive and injurious burning of the woods ensues, it is not such a 
setting fire to his own woods as is contemplated in the Act of Assembly. 
Revised Code, ch. 16. 


Action of bEBT, for a penalty commenced by a warrant, 
and brought to the Superior Court of Onslow County by ap- 
peal, where it was tried before Bamry, J., at the Spring Term, 
1857. 

The action was brought for the penalty of $50, given by 
the Act of Assembly, Revised Code, ch. 16, for unlawfally 
setting fire to woods. The warrant alleges that the defend- 
ant “did set fire to a certain piece of lis own woods, in the 
said County, adjoining the wood-lands of complainant and 
others, in said County, without giving two day’s notice to the 
owners of the adjoining wood-lands, contrary to our Act of 
Assembly,” &e. 

The facts were, the defendant had fenced ina portion of 
his own wood-land, and was engaged in clearing it about the 
time of the alleged wrong; to this end, he had had the timber cut 
down and piled up for burning ; the nearest of these log-heaps 
ewas twenty-five or thirty vards from the wood-land of the de- 
fendant, and several hundred yards from that of the plaintiff. 
On the day charged in the warrant, the defendant ordered 
his slaves to set tire to these log-heaps, and to burn them up. 
They raked the trash away from the log-piles carefully, and 
in the morning, while the weather was calm, did set fire to 
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the logs. Afterwards, the wind blew with great violence, and 
earried the sparks to the neighboring wood-land, whereby 
the woods took fire, and the flames reached the plaintiif’s 
wood-land, and burnt his cultivated turpentine trees, and did 
lim considerable damage. | 

Upon these facts, his Honor intimated an opinion that the 
plaintiff could not recover, whereupon he submitted to a non- 
suit and appealed. 


No counsel appeared for the plaintiff. 
Wma. A. Wright, for defendant. 


Barrie, J. We cannot imagine how, in any proper sense. 
the burning of log-heaps in one’s own enclosed field, can be 
called burning his woods. The term “ woods,” as used in the 
statute, (see Rev. Stat., ch. 16; Rev. Code, ch. 16, sec. 1) means 
forest lands in their natural state, and is used in contradis- 
tinction to lands cleared and enclosed for cultivation. The 
statute is a penal one, and must, therefore, be construed strict- 
ly; but, whether construed strictly or liberally, we are clear- 
ly of opinion that the facts proved do not bring the defend- 
ant either within the letter or spirit of it. ‘he judgment 
raust be afiirmed. 


Perr Curiam. Judgment affirmed, 


JOHN A. AVERITT 2, ELIJAH MURRELL, JR. 


Where a person working in his new ground, within twenty-five yards of 
woods, puts fire to log-heaps, when the weather is calm, but afterwards, 
the wind arose and drove the fire with irresistible violence into the woods, 
he is not guilty of negligence, so as to subject him for damages done by the 
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Tris was an action on the cass, tried before Battery, Judge, 
at the Spring Term, 1857, of Onslow. 
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The action was brought on the Statute, ch. 16, Rev. Code, 
for unlawfully firing the woods. The facts are as stated in 
the preceding case. 

His Honor charged the jury, upon those facts, that every 
one had a right to use and exercise dominion over his pro- 
perty, in such manner as he thought best; but in the exer- 
cise of this right, he must take care not to do any injury to 
the property of another; that if he was guilty of negligence, 
either by his own act, or by the act of his servant, in the use 
of his property, and thereby damage was sustained by another, 
he would be lable for such damage ; that, in this case, if the 
defendant directed his negroes to put fire to the logs, and they 
did so when the wind was blowing in the direction of the plain- 
tiff’s land, and by reason of the wind, the fire was carried to 
the plaintiff’s land and burnt his trees, the defendant would 
be responsible for the negligent conduct of his servants, and 
they ought to find a verdict for the plaintiff; that if, on the 
contrary, they should be satisfied that, when the fire was put 
to the logs, the weather was good and calm, and the wind 
arose afterwards, and blew with such violence as to carry the 
fire so that it could not be stopped or extinguished, the plain- 
tiff could not recover. 

The plaintiff’s counsel asked the Court to instruct the jury 
that, if the land set fire to by the defendant was wood-land, 
the defendant would be responsible. Which his Honor de- 
clined to do. Plaintiff excepted. 

Verdict for defendant. Judgment and appeal by plaintiff. 


No counsel for plaintiff in this Court. 
W. A. Wright, for defendant. 


BatrLe, J. We think the law applicable to the case was 
fairly and fwly expounded by the presiding Judge; and, for 
the reasons given by his Honor, we affirm thejudgment. The 
instruction prayed by the plaintiff’s counsel had no facts up- 
on which to be based, and his Honor acted right in refusing 
it. 

Per Curram. Judgment affirmed. 
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ALFRED BOYKIN vw. J. W. PERRY et al. 


Whether a verdict is against the weight of the evidence, is a matter solely to 
be determined by the Judge trying the cause, and the question of a new 
trial on that ground, must be conclusively decided by him. 

If a Judge omits to state the testimony as fully as counsel wish, he ought to 
be requested, before the jury retire, to make his statement of the evidence 
more full, but it is not a ground for excepting to the charge where no re- 
quest of that kind has been made. 


Action of rrover, tried before his Honor, Judge Batrey, 
at the Spring Term, 1857, of Wilson Superior Court. 


The suit was brought for the conversion of a quantity of 
turpentine, in barrels. The plaintiff alleged that he had pur- 
chased the turpentine in question, from one Masen, through 
his agent, one Stephen Boykin. The defendants had the tur- 
pentine levied on and sold asthe property of Stephen Boykin, 
under a judgment and execution in their behalf against him. 


Stephen Boykin was examined, as a witness, in behalf of 
the plaintiff, and was closely cross-examined by the defendants’ 
counsel with a view of discrediting him. Several witnesses 
were also called to prove that he had made contradictory 
statements, and there was evidence tending to confirm his 
evidence. 

The counsel on both sides declined arguing the case before 
the jury, but submitted it under the charge of the court. 


The court charged the jury, that it was for them to decide 
whether Stephen Boykin had, as agent for the plaintiff, pur- 
chased the turpentine for the plaintiff, or for himself; that if 
purchased for himself, the verdict should be for the defend- 
ant; if he purchased it for the plaintiff, then plaintiff had a 
right to recover. 

Under these instructions the Jury found a verdict for the 
plaintiff. 

Upon a rule for a new trial, the defendant stated his grounds 
to be, , 

Ist. That the verdict was against the evidence in the case. 
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Qndly. That the court stated the evidence of Stephen Boy- 
kin with greater fullness than it did the evidence of the de- 
fendant’s witnesses. 

Srdly. That the court did not, in his charge, advert to the 
deportment of the witness Boykin upon his cross-examination, 

The Court refused to grant a new trial, and discharged the 
rule, upon the ground, that there was no complaint of his 
charge before the jury went out, and no request made for him 
to charge more fully, or differently, from what he did charge. 
Appeal by defendant. 


Dortch, for plaintiff. 
Miller and Lewis, for defendant. 


Nasu, C. J. When the evidence in this case was closed, 
the counsel on cach side declined to argue it, and submitted it 
to the jury under the charge of his Honor. The jury return- 
ed a verdict for ihe plaintiff, when the defendant moved for 
a rule upon the plaintiff to show cause why there should not 
be a new trial, upon three grounds: /7zrst, because the ver- 
dict was contrary to the weight of the testimony. 2nd. That 
the Court stated the evidence of Stephen Boykin with greater 
fullness than it did the evidence of the defendant’s witnesses 5 
and 8rd. That the Court dil not advert, in its charge, to the 
deportment of the witness Bovkin, upon his cross-examina- 
tion, as proper for their consideration. The rule was dis- 
charged. 

As to the first ground, we have nothing to do withit. It 
was properly addressed to the Court, before whom the cause 
was tried, as an appeal to its discretion in granting a new 
trial. Our attention is confined to errors of law. 

The 2nd and 8rd exceptions cannot be sustained, for the 
reasons given by his Itonor. No argument, either upon the 
law of the case, or upon the evidence, was submitted by the 
counsel to the jury. This, however, did not deprive them of 
the privilege of excepting to the charge if they thought pro- 
per. It is now a well-settled principle of practice, that an 
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omission of the Judge to charge the jury on any particular 
point of law, is not error. Ifthe party complaining deem it 
material to his case, he must ask for instruction on it; State 
v. O'Neal, 7 Ive. Rep. 253. Itis not error for a Judge to 
omit charging upon a part of the testimony, if no particular 
instruction be requested; State v. Scott, 2 Dev. and Bat. 36. 
Nor is he bound to charge on all the points of the case, or 
recapitulate all the evidence in his charge ; d/eNe2) v. Mas- 
sey, 8 Hawks’ 91; State v. Morris, 3 Wawks’ 388. Itwas the 
duty of the counsel after the charge was delivered, and be- 
fore the jury retired to consider of their verdict, to have re- 
quested his Honor to give the jury a fuller statement of the 
evidence of his witnesses, and draw the attention of the jury 
to the conduct of the witness Boykin on his cross-examina- 
tion, in order to enable the Judge to supply any omission on 
his part. But this was not done by the counsel, and there is 
no error in his Honor’s charge. If his attention had been 
called to the alleged omission, and he had refused to charge 
as required, and his refusal was wrong, it would have been 
error. The propricty of the rule of practice adverted to, 1s 
fully exemplified in this case. No argument was submitted 
to the jury on either side, and his Honor might well suppose 
that no elaborate charge was either expected or desired by 
the parties. 

We do not approve of the practice of asking a Judge, aiter 
he has finished his charge, for instruction on some particnlar 
point to which his attention bas not been drawn during the 
course of the argument. 


Per CurIaAM. Judgment affirmed. 


HELEN L. WAKEFIELD v. SIMEON M. SMITHWICK. 


Where, in an action for defamation, it appears that a defendant, authorised 
by his relation to the party addressed, to make a “ privileged communica- 
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tion,” in professing to do so, makes a false charge, the inference of 

malice is against him, and the burden is put upon him to show that he 

acted bona fide, 

Where a party authorised to make a priviledged communication, stated false 
matter, and his Honor left it to the jury to say whether, “in communicat- 
ing what he had heard and believed to be true,” he acted in good faith, and 
there was no evidence that he had heard any thing, nor none as to how he 
believed, it was held to be error. 

It is error to leave a jury to draw inferences without evidence. 

Action on the casx for a libel and for slanderous words 
spoken, tried before Manty, Judge, at the Spring Term, 1857, 
of Martin Superior Court. 

Pleas, “ general issue” and “ privileged communication.” 
Miss Bridgman was the proprietor of two schools, one at Ply- 
mouth and the other at Williamston. She had employed the 
plaintiff to teach at the latter place, and while she was attend- 
ing to her school at Plymouth, she left the plaintiff to board 
in the family of the defendant, and under his care and pro- 
tection, While the plaintiff was thus boarding at his house, 
the defendant wrote to Miss Bridgman of, and concerning the 
plaintiff, the following letter, viz: 

“ Wittiamston, 22nd February, 1858. 

“ Miss Bridgman—Madam: I deem it my duty to inform 
you that I have discharged Miss Wakefield from boarding at 
my honse, her conduct, as I thought, was unlaayfied, and as 
such, I told her unless it altered, she must look another 
boarding house; so she has left and gone to Mr. Jordan. I 
think, Madam, that your school will shortly be broken up 
unless there is a change. Her conduct was, that she was 
walking the streets at a late hour of the night with a young 
man in this place, and would meet at Jew Cohen’s, and the 
curtains would be dropped, and they left by themselves. 
Such conduct I could not stand at my house, so she and Mr. 
Ward has both left my house. I am assured, madam, that 
you cannot get five scholars to the next session, if she is 
to be the teacher. I want you to come up as I can tell many 


than I can write. 
Your ob’t. friend, &c.” 
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The letter was mailed for transmission to Plymouth, where 
Miss Bridgman was superintending the school at that place. 
She arrived at Williamston on the evening of the day on 
which the letter was mailed, and without having received it, 
she, on the same day, discharged the plaintiff from teaching 
in the school. Miss Bridgman testified that she received the 
letter at the defendant’s house, within two days after it was 
written ; that she did notremember by whom it was delivered 
to her; that she might have known that the defendant had 
sent her a letter, but she had not seen it, and it did not influ- 
ence her in discharging the plaintiff. 

It did not appear whether the defendant knew of plaintiff’s 
discharge trom the school when the letter was put into Miss 
Bridgman’s hands. 

There was evidence tending to show that the allegations 
in the letter were untrue. The plaintiff also proved the ut- 
terance, by the defendant, of the lanenage of the letter, and 
other words of similar import to several other persons. This 
was after writing the above letter, and in reply to enquiries 
made of him, why he had turned of the plaintiff as a board- 
er. 

The defendant offered no testimony, but contended that 
the circumstances under which the letter was written, and 
the words spoken, repelled the idea of malice; that they were 
privileged communications; and, moreover, that they did 
not constitute a charge of incontinence. 

The plaintiff’s counsel contended that the letter was not a 
privileged communication; that if the relation of the parties 
justified a privileged communication, it did not justify such 
aone as was made; that it appeared from the proof, that the 
statements in the letter were false, and the communication 
being prima fucte actionable, malice was an inference of law, 
which the detendant had not rebutted. 

His lonor charged the jury that it was not necessary for 
the language of the libel to import incontinence in order to 
make it actionable. Ifit were caleulated socially to degrade 
the plaintiff, and if it were untrue, it would be libelous. 

6 
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Upon the point of privilege, the Court instructed the jury 
that, if Miss Bridgman, to whom the letter was addressed, 
and in whose employment plaintiff was, gave the defendant 
charge over her as stated, and the defendant wrote the letter 
in fulfillment of that charge, communicating what he had 
heard and believed to be true, the defendant would not be 
liable in damages; the presumption of malice arising from 
the publication of untrue, libellous matter, would, in that case, 
be rebutted. But if the defendant had no such charge; or 
having it, if the publication was made out of malice, he would 
be liable. Plaintiff excepted. 

With respect to the words spoken, they were left to the 
jury to enquire whether they imported an allegation of incon- 
tinency against the plaintiff, with instruction, if they believed 
they did, to find damages for the plaintiff, as there was no 
question of privilege applicable to this count in the declara- 
tion. 

The jury found in favor of the defendant. Judgment and 
appeal by plaintiff. 


B. F. Moore and Winston, Jr., for plaintiff. 
Rodman, for defendant. 


Puarson, J. When a defendantin an action for a libel 
pleads justification, he takes upon himself the burden of prov- 
ing that the libellous matter is true in point of fact. The de- 
fense, under the doctrine of privileged communication, is 
much broader, and much more favorable to the defendant ; 
for if he succeeds in proving such a relation between himself 
and the person to whom the communication is made, as au- 
thorises him to makeit, the burden is upon the plaintiff to prove 
that it was not made bona fide in consequence of such relation, 
but out of malice, and that the existence of such relation was 
used as a mere cover for his malignant designs. When, how- 
ever, the plaintiff shows that the matter communicated was 
false, the question of bona fides becomes an open one, and the 
defendant is called on for some explanation to meet the infer- 
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ence arising from the fact that he has communicated false in- 
formation. Jor unless it appears that he was mistaken, and 
had innocently falien into error, as that he had probable cause 
to believe what he communicated to be true, or took 
up the impression from what had been told him, or from what 
had become town gossip, or that the plaintiif’s conduct was 
so imprudent as to have become a fit subject for observation ; 
in other words, unless he can offer some sort of explanation, 
the fact of the matter communicated being false, puts it out 
of his power to say that he made it out of tenderness to the 
party who had been left under his protection, or out of regard 
to the interests of the party who had imposed the charge upon 
him, and not out of malice. In the consideration of this ques- 
tion, the character and general tone of the communication 
made, will, of course, be matter for the jury. There is some 
conflict among the cases, but this we believe to be the prin- 
ciple established by them. It is commended by its good 
sense, and is certainly calculated to hit the merits of such 
questions. Hountain v. Boodle, 48 E. C. L. Rep. 605. 

Tested by this principle, there is error in the charge of his 
Honor, and the plaintiff has ground to complain of the man- 
ner in which the case was put to the jury. His Honor, after 
holding that the letter was libellous, and that if the evidence 
was believed, the communication was privileged, tells the 
jury that, if the defendant wrote the letter in fulfillment “ of 
the charge confided to him, communicating what he had heard 
and believed to be true, in good faith, and not out of malice, 
he was not lable.” The statement does not set out any evi- 
dence in regard to what the defendant had heard, or any facts 
tending to show that he did not cormmunicate the matter as 
being of his own knowledge, or tending to show that he be- 
lieved it to be true, or had probable cause so to believe. It 
is error to leave a jury to draw inferences without evidence. 

It is not necessary to advert to the count for verbal slander. 
Ventre de novo. 


Per Curiam. Judgment reversed. 
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WILLIAM H. WINDER v. JOSEPH BLAKE, é al. 


A. license to enter upon land, and to take fish, cannot be implied by proving 
a usage, or custom in the Country at large, for every person to enter upon 
such lands and take fish. 

An indefinite number of persons are not capable of taking by grant, nor are 
they capable of accepting a license, except in the case of inn-keepers, shop- 
keepers, and the like, who undertake to serve the public. 

No custom can be recognised as having grown up in this Country, the effect 
of which is to supercede the common law. 


Action of TRESPASS, q. ¢. f., tried before Many, Judge, at 
the Spring Term, 1857, of Wake Superior Court, to which the 
defendants pleaded general issue and license. 

The plaintiff showed title to the locus im quo, which con- 
sisted of four acres, with a mill and dam, which had been 
broken since 1852, and washed out, leaving the mud-sill ex- 
posed and the water low. The defendant Fowler, resided in 
the miller’s house, on the premises, by leave of the plaintiff, 
but whether asa tenant at will or as a servant or agent, did 
not distinctly appear; nor did it clearly appear to what ex- 
tent his occupation reached; there was, however, no other 
occupation of the premises. 

In the month of August, 1854, the defendants Blake and 
Sorrell, went to the premises in a Buggy, and the defendant, 
Fowler, in their presence, cut away a portion of the mud- sill, 

to fish the pond more conveniently, and then, with a sein, as- 

sisted by Blake, fished the pond and caught fish. ‘The fish 
were put into a buggy, in which Sorrell and another person, 
10t a party to this suit, rode, and were carried off. 


There wus evidence tending to show a common custom and 
consent on the part of the tte and the owners of such 
streams and places, to fish in the same without let or hind- 
ranee. The plaintiff contended, ist, that a license to acts of 
the kind complained of could not be inferred from usage. 

Qnd. That if Fowler were guilty, the others were so, pro- 
vided they took a benefit from his trespass, and 
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ard. That by cutting the sill, the defendants became tres- 
passers, ab initio. 

The Court instructed the jury that the action depended 
upon the possession of the locus im quo by the plaintiff. If 
he had possession so as to support the action, the defendant 
lrowler, would be guilty of a trespass, at any rate, in cutting 
the sill, and if the others aided and abetted, advised or coun- 
celled it to be done, they would also be guilty of that act of 
trespass. 

With respect to the fishing, the Court instructed the jury 
that a license might be presumed from common custom and 
consent, until it was withdrawn, but if there was no common 
usage, they would all be guilty of the trespass in going upon 
the land to fish. Plaintiff excepted to the charge. 

Verdict for the plaintiff, as to Fowler, and in favor of the 
other defendants. Judgment and appeal by the plaintiff. 


Mason, for the plaintiff. 
Miller and Winston, Senr., for the defendants. 


Prarson, J. There is error in the charge npon the sub- 
ject of license. His Honor was of opinion that a license to 
commit the alleged trespass might be presumed from “ com- 
mon custom and consent.” This language is general and 
indefinite. By reference to the evidence, we find it was prov- 
en that there was “a common custom and consent,” in pur- 
suance of which, every person, who felt so inclined, fished in 
such mill-ponds and places without let or hindrance on the 
part of the owners. Ilis Honor left it to the Jury, upon this 
evidence, to find that the plaintiff had given to the defend- 
ants permission to fishin hispond. There is no evidence that 
the parties had ever seen each other; so an express license 
is out of the question ; and the point is, can a license be 1m- 
pled from a common custom, or common usage. 

It may be well, for the purpose of having some precision 
and certainty in our investigation, to recur to the form of the 
plea of iicense. In trespass vz e¢ arms, it must be pleaded 
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specially. The formis givenin 3 Ch, Pl. 1107: “In further 
plea, &c.; because he says that he, the said defendant, at the 
time when, &., by leave and license of the said plaintiff, to 
him for that purpose, first given and granted, to wit, at, &c., 
aforesaid, committed the said supposed trespasses in the said 
declaration mentioned.” 

When one, by a signboard, or otherwise, causes if to be 
known to all whom it may concern, that he is the keeper of 
& common inn, or shop for the sale of goods, and, in pursu- 
ance of this general invitation, an individual enters, if sued 
for doing so, his allegation that he committed the supposed 
trespass ‘by leave a license of the plaintiff, “for that pur- 
pose first given and granted,” is made out by proving that 
the plaintift was a common inn, or shop-keeper. So, when 
when one isin the habit of permitting another to visit his 
house, if the latter should be sued for afterwards entering the 
house, license to do so may be presumed from the previous 
relations and acts of the parties, in the same way that agency 
is presumed from the fact, that one is in the habit of allowing 
his wife to take up goods at a store on credit, or of sending 
his servant with a verbal order for goods, which be afterwards 
pays for. 

But that a defendant, in an action of trespass, can, as was 
insisted wpon in the argument here, make out a plea of license 
to enter the docus a quo, and commit the a trespass 
by proving that this, being a “ free country,” everybody takes 
the liberty of going upon private property, and fishing in mill- 
ponds, and that the owners either do not care about it, or do 
not usually think it worth while to take the trouble necessa- 
rv to put a stop to it, is a new idea, not to be met with in any 
of the cases, and weeny inconsistent with the right of private 
citizens to the exclusive enjoyment of their property. 

The right to an easement may be acquired by pr eseription : 
itis based upon the Se of a grant, and in order to 
establish if, there must be a person capable of making a grant 
-~a thing capable of being granted, and a person capable of 
taking by grant. The right of entering upon private proper- 
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ty, may be acquired by the license of the owner, and in order 
to establish it, there must be a person capable of giving it—a 
thing permitted to be done, and a person to whom the license 
may be given; but certainty of person is as necessary to give 
effect to a license, as it is to a title by prescription. An in- 
definite number of persons, viz., “everybody,” are not capa- 
ble of taking by grant; neither are they capable of accepting 
a license. The case of an inn-keeper, shop-keeper, and the 
hike, who undertake to serve the public, is an exception, and 
is put on the ground that, after an individual enters, the gen- 
erality, in regard to the persons to whom license is offered, 
is made par eee by the act of accepting and acting inde 
it. but this exception has no application to property reserved 
for the private use of the owner. 

The departure from the general rule, requiring certainty in 
respect to the person to whom a license is given, is made on 
reasons of public policy, for the encouragement of trade, &c. 5 
hence the license in such cases is said to be given by law, as 
distingnished from a license given by the party, and for the 
protection of persons serving the public, because it cannot be 
known before hand what manner of person the customer may 
be. <As the law gives the license, it makes a party abusing 
such license, a trespasser ab enitio. Siw Carpenters’ case, 8th 
Rep. 146. | 

This suggests a further difficulty. The license pleaded 
must be co-extensive with the trespass. Now it is clear that 
the cutting of the sill does not come under the license to be 
presumed from common usage. So, for this excess, the plain- 
tiff had a right to treat the defendants as trespassers ab onztzo, 
if the license is treated as given by law; or to take advantage 
of it by anew assignniwnt, if it be treated as a license given 
by the party. Siz Carpenters’ case, ubt supra; the plaintiff 
being at liberty to consider the pleading thus remodeled by 
the understanding of the profession. 

Pressed by these considerations, the very learned counsel 
for the defendants abandoned his special plea of *%< license,” 
and insisted that, under the “ generalissue,” or by remodeling 
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his plea, he could have the benefit of the custom, or common 
usage, of which there was evidence. Custom differs from 
prescription in this; it is confined to particular places; and 
to meet the objection, the counsel suggested that his plea, as 
remodled, alleged a custom in the County of Wake tor every 
person, who was so inclined, to fish at seasonable times in the 
mill-ponds there situate. The custom proven was not coniin- 
ed to the County of Wake, but was general, and instead of a 
special custom, if it has any efficacy, it is entitled to the dig- 
nity of a common custom; and thus becomes a part of the 
common law. Waving this objection: “ The law of the State 
is composed of the statutes, and all such parts of the common 
law as were heretofore in force, and in use, within this State, 
or so much of the said common law, as is not distructive of, 
or repugnant to, or inconsistent with, the freedom and inde- 
pendence of this State, and the form of government therein 
established.” Rev. Code. 

We did not import from the mother country any of the 
“ special customs,” which, in particular localities, are allowed 
to supercede the common law. All legislative power is ves- 
ted in our General Assembly. We can recognise no other 
law-making power, and there is no intimation to be met with 
in any of our decisions, that special customs can grow up 
among us, whereby rights may be affected, or the common 
law be in anywise changed. By the common law an immag- 
inary line is thrown around the land of every one, which may 
not be entered without subjecting the wrong-doer to an ac- 
tion. No custom or usage can change this law. 

If the owner of land unreasonably refuses to allow his 
neighbors to fish in his mill-pond, or to gather strawberries 
in his old-field, the only correction is to arraign him at the bar 
of public opinion, for the violation of the rules of good neigh- 
borship. 

As the case is to be tried again, it may be proper to remark 
that, although the charge in reference to cutting the sill is 
correct in the abstract, yet it was the province of the Judge 
to instruct the jury what amounts, in law, to aiding and abet- 
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ting. The want of particular instructions upon this subject is 
the only supposition by which we can account for the fact 
that the jury found in favor of the defendants, Blake and Sor- 
rel, and made Fowler the scape-goat. The sill was cut in their 
presence, in order to fish more conveniently ; the defendant, 
Blake, actually assisted in fishing, and the defendant, Sorrell, 
took the fish and carried them away. This amounted, in law, 
to aiding and abetting, and they ought to have been put on 
the same footing with Fowler. Horton v. Hensley, 1 Ire. R. 
163. 


Per CorIAM. Judgment reversed, and a venzre de 
Novo. 


WILLIAM J. ROWLAND v, JOHN O. RORKE, 


A contract to make good certain notes on another, received in payment for 
property sold by plaintiff to the defendant, provided the maker of such 
notes was not good for them at a certain day thereafter, is not within the 
meaning of the statute for the suppression of fraud. 


Action of assumpsir, tried before Manty, Judge, at the 
Spring Term, 1857, of Wake Superior Court. 

The plaintiff, in the month of January, 1852, sold a slave 
to the defendant, at the price of $670, to be paid in two bonds 
executed by E. P. Guion, and transterred without endorse- 
ment, amounting to the price above stated. Guion being con- 
sidered in doubtful circumstances, the parties entered into a 
special agreement, which was as follows: At the request of 
the defendant, the plaintiff was not to sue Guion until six 
months, or thereabouts, hadexpired. At the end of that time, 
if the bonds were not paid, the plaintiff was to go to the de- 
fendant and inform him of the non-payment, and the defend- 
ant was then to give instructions as to what shoufd be done 
with the bonds, and if the bonds were not good, the defend- 
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ant was tomake them good. Guion was apprised of the trans- 
fer of the bonds, and in a few days after the transfer, plain- 
tiff called on him tor the money, and received on them only 
a small sum. There was proof that, at the end of six months, 
the plaintiff went to the defendant and gave him information 
that the bonds were not paid, but it did not appear that, eith- 
er at that time, or any other, the defendant gave the plaintiff 
any instructions what to do with them. The plaintiff, on the 
15th of September of that year, brought suit against Guion on 
the bonds, and recovered judgment in February, 1853. Exe- 
cution issued on this judgment, but no money was made, by 
reason of Guion’s insolvency. It was proven that Guion was 
insolvent when the bonds were passed to the plaintiff, and con- 
tinued so afterwards until the suit was brought; that before 
six months elapsed from the selling of the slave, all his pro- 
perty was conveyed, by deeds of trust, to secure others for 
amounts greatly beyondits value. The plaintiff proved a de- 
mand of the defendant before the bringing of this suit, and a 
refusal, 

The Court charged the jury that the insolvency of Gnion, 
and the inability of plaintiff to make the money ont of him, 
would not sustain the action, unless, in addition thereto, the 
plaintiff went to the defendant at the end of six months, or 
thereabouts, for instructions; but if he did so, and Guion be- 
ing insolvent, failed to pay, plaintiff was entitled to recover, 
unless the defendant gave instructions which the plaintiff re- 
fused to follow. Defendant excepted. 

The jury returned a verdict for the plaintiff. Judgment 
and appeal by the defendant. 


B. FF. Moore and G. W. Haywood, for plaintiff. 
Manly, Miller and Lusbee, for defendant. 


Nasu, C. J. There is no error in the charge below. The 
contract sued on is in the nature of a guarantee under special 
circumstances. The plaintiff sold a slave the defendant, and 
took from him two bonds, or notes, executed by E. P. Guion to the 
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defendant. The notes were transferred without endorsement’ 
At the time of the transfer Guion was in doubtful circumstan- 
ces, and it was a part of the agreement in respect to the 
notes, that plaintiff should not sue Guion upon them until af- 
ter six months had expired, or there abouts; at the end of this 
time, if the bonds were not paid, the plaintiff was to go to the 
defendant and tell him of it, and the defendant would then 
instruct the plaintiff what to do with them. The contract was 
made in January, 1852. An action was brought by the plain- 
tiff upon the bonds, in Sep’t., 1852. Judgment was obtained 
and execution issued, and was duly returned nella bona. The 
plaintiff waited six months before bringing his action on the 
bonds; and, at the end of that time, notified defendant that Guion 
had fatled to pay, and the defendant gave him no instruction 
what to-do with the bonds. This is not a contract which 
comes within the Act for the suppression of fraud ; for, though 
it is In some sense to answer for the debt of another, yet it is 
strictly the debt of the defendant himself, arising upon a new 
and original consideration, of loss to the plaintiff and benefit 
to the defendant. Ashford v. L2vobinson, 8 Ire. Rep. 116; 
Farmer v. Rispass, 11 Ire. Rep. 172. In every particular 
the plaintiff complied with his part of the contract. He gave 
to the defendant the required notice of the failure of Guion to 
discharge the bonds, and his cause of action then arose, as 
the defendant gave him no instruction as to his future move- 
ments upon them. Nor is the plaintiff’s right of action at all 
affected by not suing the defendant sooner, or by not suing 
Guion sooner. But the defendant has suffered no loss by the 
delay. for the case shows that Guion was entirely insolvent at 
the time the contract was made, and has remained so ever 
since; and that before the six months expired, he had made 
an assionment of all his property to pay other creditors. 
There is no error, and the judgment is affirmed. 


Per Curran. Judgment affirmed. 
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THE NORTH CAROLINA RAIL ROAD COMPANY v. JAMES T. 
LEACH. 


Where a party made a contract, in writing, to take shares of the stock of an 
incorporated company for constructing a rail-road, under the authority of 
commissioners, it is not competent for him to prove, by parol, that he made 
such subscription on a condition as to the location of the road, which had 
not been complied with. 

One of the commissioners appointed, with five others, at a given place, to 
take subscriptions, under the charter of the North Carolina rail-road com- 
pany, had no right in doing so, to give any assurances as to the line of lo- 
cation that would be adopted for the road. 

A stoekholder in a rail-road company, who seeks to avoid the payment of his 
subscription, upon the ground that one of the termint was materially chang- 
ed from that designated in the charter, must show that the alteration was 
made without his concurrence, or consent. 

Whether, in this case, if he had objected to the change of the terminus, inas- 
much as he had the power to prevent it by an injunction or mandamus, 
the Court would have regarded the defense as valid, Quere? 


Tuts was an action of assumpsir, tried before his ILonor, 
Judge Manxty, at the Spring Term, 1857, of Johnston Supe- 
rior Court. | 

The declaration was upon the following written contract, 
which it was admitted was signed by the defendant in the 
presence, and at the instance of Linn B. Saunders, one of the 
comunissioners appointed to take subscriptions to the stock of 
the North Carolina rail-road company, viz: 

“The North Carolina Rail Road.” 

“ According to the provisions of the act of the Gen- 
eral Assembly, entitled an act to incorporate the North 
Carolina Rail Road company, the subscribers do here- 
by severally promise and agree to, and with the said compa- 
ny, to take the number of the shares of the stock of the same 
atlixed to our names respectively.” 

Names. j Number of Shares. 8500 
J.T. Leach. | No. 5. ee 

It was admitted that five per cent. upon the said subserip- 

tion, to wit, $25, was paid by the defendant at the time of 
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making the same. The subscription was made in March, 
1850, and the defendant was present, by his proxy, at the 
general meeting of the stockholders, on 11th of July, 1850, 
when the company organised by appointing a directory and 
other officers. It was admitted that calls were made 
for instalments, embracing the remaining amount of the 
defendant’s shares, (deducting the 5 per cent.) and that 
being unpaid, the shares owned by the defendant were sold 
at auction, and the amount insisted on is the remainder after 
deducting the price for which said stock was sold. 

There was a count upon an indebitatus assumpsit. 

The defendant filed his special pleas as follows: General 
issue as to both counts. Plea the first as to the first count. 

1. Actio non, &c.; because he saith that before the alleged 
subscription for stock in said North Carolina rail-road com- 
pany he was informed, assured, and promised by the agents 
of the said rail-road company, that the lme of the said rail- 
road should be so located and established as to run 
through the town cf Smithfield, in the county of Johnston, 
within a short distance, not exceeding half'a mile of the said 
town; upon which said promise and assurance this defendant 
relied, and upon the faith thereof, and in the belief that the 
said road would be so located as aforesaid, and upon that con- 
dition he, this defendant, subscribed for the stock mentioned 
in the said count; and this defendant avers that, but for said 
assurance and promise, and his reliance thereon, he would not 
have subseribed for said stock as aforesaid; and this defend- 
ant further saith, that the said rail-road hath not veen located 
and established so as to run through said town of Smithtield, 
nor within the distance thereof as aforesaid, but the same hath 
been located so as to run more than two miles from the said 
town of Smithfield, that is, at the distance of miles there- 
from; wheretore, this defendant saith that he has been deceiv- 
ed and defrauded in his contract of subseription, and that the 
condition aforesaid hath not been performed, but hath been 
violated and broken, wherefore, he saith, that he is not bound 
to perform the said contract of subscription, but that the same 
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is of no force, or legal validity, and this he, the said defen- 
dant, is ready to verify, &e. 

2nd. And for further plea, in this behalf, to the said count, 
this defendant saith, that by the terms of the charter of the 
said company, granted by the General Assembly of the State, 
the said company were required to construct a rail-road from 
a point on the Wilmington and Raleigh rail-road, where the 
same crosses the Neuse river, in the county of Wayne, via 
Raleigh, &., to Charlotte; and this defendant saith he sub- 
scribed, as mentioned in the plaintiff’s declaration, m the faith 
and belief, that the said road would so be constructed as to 
commence at said point, and that said pei: would be a ter- 
minus of the said road, and he says that the said company 
have deviated from the charter by neglecting and faillng to 
construct a road, having the said point as a starting point or 
terminus, but have varied therefrom, materially and essen- 
tially, by constructing a road commencing and having a ter- 
minus more than a mile from the said point; which this de- 
fendant says is not the road contemplated and authorised by 
the said charter: Wherefore, &¢.” 

There was other special matter pleaded, but as the same is 
not involved in the view taken of this ease by the Court, it 
becomes unnecessary to state it. 

The plaintiff objected to the admissibility of the evidence 
upon the first special plea, but admitted its truth, if competent. 

The Court decided it incompetent, and the defendant ex- 
cepted. 

The plaintiff admitted the truth of the second plea, but con- 
tended that it was no bar to the action. 

All error was waived as to informalities in the pleadings. 

His Honor, upon consideration of the case agreed, gave 
judgment for the plaintiff, and the defendant appealed. 


B. F. Moore and Husted, for the plaintiffs. 
Bryan and sieller, for the defendant. 


Barrie, J. We understand that the counsel for the par- 
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ties agree to waive all objections to matters of mere form in 
the first count of the plaintiff’s declaration, and the first and 
second pleas of the defendant, that the cause may be decided 
on its merits as arising from those parts of the pleadings, with- 
out reference to the sa ar of the defendant’s stock. 

The first count of the declaration is upon a special contract, 
which it alleges, that the defendant has broken, by having 
failed to pay, when called upon, the instalments ( (except the 
first) becoming due, from time to time, on his subscription for 
stock according to the terms of the charter which gave a cor- 
porate existence to the plaintiif. 

The first plea denies the liability of the defendant, for the 
reason, that at the time he made his subscription, he was as- 
sured by the agents of the plaintiffs that their line of road 
shonld be so located and established as to run through, or 
within half a mile of the town of Smithtield, in the couuty of 
Johnston, and that he subscribed upon the express condition 
that the road should be so run, and not otherwise: Whereas, 
the line of the said road, as actually located and established, 
did not pass within two miles of the said town. 

The testimony offered in support of the issue raised by this 
plea, was, that at the time when he was about to subscribe for 
the stock, and before he made the subscription, Linn B. Saun- 
ders, one of the commissioners appointed to receive subscrip- 
tions at the town of Smithfield, by parol, informed and assur- 
ed him, that the line of the rad should run through that 
town, and that he made his subscription upon that assurance, 
and in consideration thereof. 

The plaintiff, admitting that the road did not run through 
the town of Smithfield, and that the testimony, if competent, 
was true, objected to its introduction, upon the ground, that 
the terms of the subscription were in writing, and could not, 
therefore, be added to or varied by parol proof. The general 
rule is undoubtedly such as is contended for by the plaintiffs, 
and the questfon is whether the present case is an admisssi- 
ble exception to it. We are clearly of opinion that it is not. 
The terms of the subscription, as expressed in writing, were, 
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that the subscribers promised and agreed to take the number 
of shares of stock affixed to their respective names, according 
to the provisions of the act of the General Assembly, entitled 
“an act to incorporate the North Carolina railroad compa- 
ny.” The provisions of that act, so far as the line of the road 
was concerned, were, that it was to run trom the point on the 
Wilmington and Raleigh (now Wilmington and Weldon) rail- 
road, where it crosses the river Neuse, inthe county of Wayne, 
via Raleigh and Salisbury to Charlotte. The route between 
these termiznz and given points was designedly left to be as- 
certained and fixed by the engineers, upon actual surveys. 
The contract between the parties, then, was that defendant 
agreed to take the number of shares of stock for which he 
made his written subscription in a rail-road, the line of which 
was to run according to the directions of the charter. Itforms 
no part of such directions, cither expressed or implied, that 
the road was to pass through Smithfield. A Golaton that 
it shall pass through that town, must therefore be either an 
additional stipulation, or the variation of a former written 
one, and being by parol, is clearly inadmissible. 

The case differs ver y materially from those of Zisedy v. 
Saunderson, 9 Ire. Rep. ie Manning v. Jones, Bush. 368; 
Dauaghtrey v. Boothe, 4 Jones’ Rep. 87; where the parol cor 
tract, though made at the same time, and relating to the same 
subject- matter, was in its nature, necessarily separate and dis- 
tinct from the written one. 

But supposing that we are mistaken, and that the testimony 
is competent, it may well be doubted whether it proves any 
contract, or is to be taken asan agreed condition between the 
agents of the plaintiff, and the defendant, that the road should 
ron throngh Sinithfield. The proof is, oy one of the com- 
missioners assured the defendant that the road should so run, 
and that he subscribed upon that assurance. Now, consider- 
ing that one only of the three commissioners, who were re- 
gird by the charter to take subscriptions at the town of 

Smithfield, made the assurance, the transaction has very much 
the appearance of its having been the mere confident expres- 
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sion of the opinion of the commissioner, that the road would 
go run, and that the defendant, confiding in that opinion, made 
his subscription accordingly. If such were the case, it was 
very clearly no contract to that effect between the parties. 
But whether that beso or not, it does not appear that Linn 
B. Saunders, or any other single commissioner, was authoris- 
ed to make any such contract, or to stipulate for any such 
condition. The charter required that books for subscription 
should be opened at Smithtield, under the direction of John 
McLeod, Bythan Bryan, L. B. Saunders, Baldy Saunders, 
and Thaddeus W. Whiteley, or any three of them. If 
the commissioners thns appointed, or any three of them who 
acted, were authorised to make any such “assurances” as that, 
the benefit of which is claimed by the défendant, it is impos- 
sible to suppose that either one of them alone had such an- 
thority ; for if any one of them had it, then each one of them 
might have had ii;-and thus, while one commissioner was as- 
suring Mr. Leach that the road should pass through Smith- 
field, another might agree with Mr. A B that it shonld run 
by his farm, and the third might enter into a solemn contraet 
with Mr. C D that itshould pass right by the door of his mill- 
house; while the relative position of the town, the farm, and 
the mill, might be such as to make it greatly inconvenient, if 
not impracticable, to accommodate all. An authority to 
agents that could lead to such consequences, would never 
have been expressly given by a principal, and we, therefore, 
cannot construe it to have been given by implication. Our 
opinion, then, is, that the testimony offered by the defendant 
in support of the issue joined on his first plea, was incompe- 
tent; butif in that we are mistaken, and itis admissible, it 
does not sustain the defense set up under that plea. This 
makes it unnecessary for us to consider an additional objec- 
tion made to it by the plaintiff; that if such a condition were 
annexed to the defendant’s subscription, it was waived by his 
payment of five per cent on it at the time, and subsequently 
by his proxy assisting and voting 1n the meetings of the stock- 
holders, which organised the company, withont insisting on 
7 
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the alleged condition. His main ground of defense, the de- 
fendant insists upon under his second plea. It is admitted 
that the eastern termenus of the plaintifis’ road was materially 
changed from the point designated in the charter, and the de- 
fendant contends that he was thereby released from the obliga- 
tion to pay for the stock for which he had subscribed. The 
argument is, that the contract created by his subscription was 
that he would pay for the stock taken by him, if, or upon con- 
dition, that the road should be built according to the termini, 
and route prescribed in the charter, and, consequently, any 
material change, of either the ¢ermene or route, would be a 
failure on the part of the plaintiff, in the performance of a 
condition precedent, whereby he, the defendant, would be 
discharged from his part of the agreement. Or, in another 
view, it would be an attempt on the part of the plaintiffs’ to 
hold him bound by a contract into which he never entered. 

The question which the assumed defense raises is an impor- 
tant one, and we will now proceed to consider its validity. 

It may be conceded, at least for the sake of the argument, 
that if the Legislature of a State, grant a charter for building 
a rail road, turnpike, or canal, between certain termnz, and 
along a certain route, upon the faith of which subscribers take 
stock, and afterwards, without the consent, and against the 
will of one, or more of the subscribers, the Legislature passes 
another act, changing such terminz or route, both or either, 
of the dissenting stockholders may refuse to pay for the stock 
for which they had subscribed. Such was the decision of the 
Supreme Court of Georgia, in the case of Wenter v. The Mus- 
voyee Leal Rouwk Co., 11 Georgia Rep. 488, founded upon 
previous similar adjudications made in Massachusetts and 
New York. See Itddlesen Turnpike Co., v. Locke, 8 Mass. 
Rep. 268; Sune v. Swan, 10 Mass. Rep. 385; Lhe Hartford 
and New Haven Rail Road Co. v. Croswell, 5 Hill. New 
York Rep. 386. The principle of the decision is that the 
stockholder, when called on to pay his subscription for the 
building of such a road, without his consent, may truly say, 
“non hec in federa vent.” Assuming then, this to be true, 
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an interesting question may arise, whether the principle will 
apply to a case where the alteration of the line of the road is 
1made by the company, without the consent, and against the 
will, of the stockholder, and also without the sanction of any 
legislative amendment of the charter. In the latter case there 
is certainly not the same necessity for protecting the dissent- 
ing stockholder, by holding him released from the obligation 
of paying his subscription. It is clearly settled that he may 
avail himself of the writs of prohibition or mandamus, as his 
case may require, either to prevent the corporation from do- 
ing him an injury, or to compel it to yield him aright. Thus 
in Blakemore v. Glamorganshire Canal Navigation, 6 Eng. 
Con. ch. Rep. 544, Lord Exney said, when the case was be- 
fore him in one of its earlier stages, “I have, therefore, stated, 
and I have more than once acted on the doctrine, that if a 
deviation from the line marked out by Parliament were at- 
tempted, I would, (unless the House of Lords were to correct 
me,) stop the further making of a canal which was in progress} 
and for this reason, that a man may have a great objection to 
a canal being made in one line, which he would not have to 
its being made in another, and particularly he might feel that 
objection in a case where parties, after obtaining leave to do 
one thing, set about doing another. It may, admit, be of no 
greater mischief to A B, that the canal should come throngh 
the lands of C D, than through those of E F; but to that, my 
answer is, that you have bargained with the Legislature that 
you shall do the act they have authorised you to do, and no 
other act.” We have adopted, and acted upon, at the pre- 
sent term, the principle thus laid down by one of England’s 
greatest Chancellors, by enjoining the Greenville and Ra- 
leigh Plank Road Company, from establishing and running a 
line of stages against the wishes of some of the corporators ; 
upon the ground that such an application of their funds was 
not authorised by their charter. Wvswall v. Greenville and 
Ruleigh Plank Road Co., 8rd Jones’ Equity, (not yet report- 
ed.) Mayor and Aldermen of Norwich v. The Norfolk Rail- 
way Co., 80 Eng. Law and Eq. Rep. 120, also sanctions the 
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doctrine that rail-way companies may be restrained by in- 
junction from misapplying the funds of the company, (see the 
case at page 144.) The above are all cases of injunction, 
where rail-way, and other like companies, have been preven- 
ted, at the instance of persons interested, from doing wrong. 
The case of Regina v. The York and North Midland Rail- 
way Co.,16 Eng. Law and Eq. Rep. 299, shows, that in a 
proper case, a party interested may compel, by mandamus, a 
rail-way company to complete a railway which it has begun. 
It is true, that the case, thongh decided upon great considera- 
tion by the Court of Queen’s Bench with Lord Campneny at 
its head, was reversed in the Court of Exchequer Chamber ; 
but solely upon the ground that the words of the act of Par- 
liament, upon which the question depended, were no‘, and 
could not be, construed to be compulsory upon the company. 
See the case in 18 Eng. Law and Eq. Rep 199; see also Lrege- 
nav. Great Western Lail-way Co., iid, 3864. If ihe prinei- 
ple thus seemingly established by the greatest force of anthor- | 
ity be correct, we cannot perceive why if did not furnish the 
defendant with ample means for preventing the wrong and inja- 
ry of which he complains. Why should the Courts inierpose 
or protect him, (to the great detriment of the company, in de- 
priving it of its funds,) by holding him discharged from his 
subscription, when he neglected to avail himself of a remedy 
plain and ample? We need not, however, answer this ques- 
tion. There is another objection to the defense, abont which. 
we do not entertain a doubt. 

To make his defense available, it is certainly incumbent on 
the defendant to show that the alteration in the Eastern ter- 
minus of the road, was made without his concurrence and con- 
sent. Such seems to have been the opinion: f the Court of 
Appeals of South Carolina, in the case of the Greenville and 
Columbia Rail Road Co. v. Coleman, 5 Rich. Rep. 118, where 
they say, at page 185, ‘It would appear reasonable to say that, 
if the corporation did acts to which a member did not object, 
either because he was supine, or because he would not attend 
when he might, and should have done so, it would not be 
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harsh fo hold him estopped from disputing his acquiescence, 
especially when liabilities, duties and burthens, might accrue 
thereby upon the corporation.” There is not a particle of 
proof—indeed, he has not alleged in his plea, that he ever 
made the slightest objection to the change; and the presump- 
tion is, in the absence of proof to the contrary, that he assent- 
ed to it. Ie was, or might have been, present, either in per- 
son or by proxy, at the occasional meetings of the stockhold- 
ers, (see London City v. Venacker, 1 Ld. Ray. 500,) and yet 
we never hear of his having raised his voice a single time 
against the alteration which he now alleges to be so great a 
grievance to him. We hold then, that the matter pleaded by 
the defendant in his second plea, and admitted upon the trial, 
furnishes no defense against the plain‘iffy’ action. 

Having contined our attention to the merits of the case, as 
we understand it to be submitted to us by the agreement of 
the counsel on bo‘) sides, we do not discover any error in the 
judgment rendered in the Court below, and it must therefore 
be affirmed. 


Per Curiam. Judgment affirmed. 


STATE v. WHIT, a Slave. 


A. smoke-house, opening into the yard of a dwelling-house, and used for its 
common and ordinary purposes, is, in law, a part of the dwelling, and in 
the breaking and entering of which a burglary may be committed. 

There is no presumption of law arising from any fact, that a felonious break- 
ing into a dwelling-house was committed in the night-time, rather than the 
day; anl befure a defen lant can be convicted of burglary, that fact, must 
be proved, cither directly or indirectly. 


Tis was an indictment for purciary, tried before Extis, 
Judge, at the Spring Term, 1857, of Chowan Superior Court. 
Upon the trial, Doctor Charles Smallwood swore that he 
lived in Bertie county; that his smoke-house was about twen- 
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ty-four yards from his dwelling, which was his usual place of 
residence. The fence enclosing the house did not inelude the 
smoke-house, but all of this building was without the yard, 
except the front end, which formed a part of the yard fence ; 
the door of the smoke-house opened into the yard; that the 
smoke-house was used tor storing meat, and all the pur- 
poses for which such buildings are ordinarily applied ; that 
about sun-rise, one morning, betore the finding of the bill, he 
found the door of his smoke-honge open, several pieces of meat 
rel, a considerable quantity having already run out upon the 
floor, 

It did not appear that there were any marks of violence 
about the door, or any other part of the house, nor did the 
witness say that the door had been locked the night betore ; 
nor even that the door had a lock upon it, nor were any of 
these questions asked by the solicitor, or the counsel for the 
defendant, A large watering pot was missing. Jt was in 
evidence that the defendant was a ranaway slave when the 
sinoke-house was found open; that he had been arrested a 
few months befere the trial, when, in consequence of his re- 
sistance, much violence was used upon hun. Le was cut in 
several places, bled much, and suffered much pain. While 
in this situation, he was asked if he was not the boy that 
broke into Dr. Smallwood’s smoke-house. To which he re- 
plied he was. Ie was asked by the same person what made 
him doit. Ifis answer was, that he was bound to have some- 
thing to eat. This conversation was held with the individual 
who captured the prisoner at his house, and he swore that he 
used no threats, or promises, to elicit the confession. Dr. 
Sinallwood, who was in an adjoining room, was told that this 
was the boy that had broken open the smoke-house. Ife came 
into the room and asked the defendant if he did it; to which 
he replied, that “he did.” Te was asked then, if any one 
assisted him in breaking open the smoke-house; he said “not,” 
Ife was asked, why he had not stopped the molasses barrel ; 
to which he answered, “he thought he had done so.” He 
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was asked, what he did with the watering pot; he said “he 
had thrown it into the river.” 

The defendant’s counsel objected to the conviction : 

Ist. Because the house described was not a dwelling-honse, 
within the meaning of the statute. 

2nd. Because there was no sufficient evidence of a breaking. 

8rd. It did not appear that Dr. Smallwood lived in the 
dwelling-house on the premises. 

4th. The confessions were under duress and inadmissible. 

Among other things, the Court charged the jury that ther 
should receive the confessions of the prisoner with caution, 
having due respect to the situation in which he was when 
they were made; that if the confessions satisfied them that 
the prisoner broke into the smoke-house of the witness, as 
eharged, in the night time, and stole therefrom a quantity of 
bacon, he would be guilty. That the smoke-house, as de- 
scribed, was such a building as the law contemplated in the 
use of the word dwelling-house. : 

Defendant’s counsel excepted to the admissibility of prison- 
er’s confessions, and to the charge. 

There was a verdict of guilty. Judgment and appeal. 


Attorney General, for the State. 
No counsel appeared for the defendant in this Court. 


Nasu, C. J. The indictment is for a. burglary committed 
in the dwelling-house of Charles Smallwood. Burglary is a 
felony at common law; and a burglar is defined by Lord 
Coxe, 3rd Institute 63, to be “one that, in the night time, 
breaketh and entereth into a mansion-house of another, of in- 
tent to kill some reasonable creature, or to commit some other 
felony within the same, whether his felonions intent be exe- 
cuted or not.” Toa conviction, itis necessery to prove: jers?, 
the breaking; second, the entering; third, that the house 
broken and entered, is a mansion-house; fowrth, that the 
breaking and entering was in the night time; j7t/, that the 
breaking and entering were with intent to commit a felony. 
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In all these particulars there must be proof satisfactory to the 
minds of the jury; and if the State fails upon any one point, 
the prisoner is entitled to an acquittal. 

The honse entered, in this ease, was the smoke-house of Dr. 
Smallwood. The first question is, did the smoke-house, at 
the time of the entry and breaking, constitute a part of the 
mansion-house? Upon this point, the evidence of Dr. Small- 
wood is, that he lived in Bertie County ; that his smoke-house 
was about twenty-four yards from his dwelling, which was 
the usual place of his residence; the fence enclosing the 
dwelling did not include the smoke-honse, but all of this 
building was without the yard, except the front end, which 
formed a part of the yard fence, the door of the smoke-house 
opening into the yard; that he used the smoke-house for 
storing meat, and for all the purposes to which such buildings 
are ordinarily applied. 

For the prisoner, it is insisted that the smoke-house, in this 
ease, constituted no part of the mansion-house, as it stood 
twenty-four yards from it, and was not included within the 
same common fence. The dwelling-house, at common law, 
includes, not only the premises actually used as such, but also 
such out-buildings as were within the curtilage, or court-yard, 
surrounding the mansion-house. Roscoe’s Crim. Ev. 348, 862. 
The smoke-house was a building used with the dwelling-house, 
and necessary to it in this country; and the only door it had, 
opened into the yard. In legal contemplation it was within 
the curtilage, as one side of it constituted a part of the com- 
mon enclosure. This principle has been recognised in this 
State; the leading cases are those of the State v. Twitty, 1 
Hay. 102; State v. Wilson, 1 Hay. 242; Slute v. Langford, 
1 Dev. 253. The objection, then, that the sinoke-house was 
not a part of the dwelling-house, cannot besustained. It was 
within the curtilage, and used with the dwelling-house. 

It is seen, that a part of the definition of burglary is, that 
the breaking and entering must be in the night time, and 
this must be proved by the State; for it 1s an essential allega- 
tion in the bill of indictment. There was no evidence to 
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show that this was the fact. Dr. Smallwood states that, about 
sun-rise, one morning, he found the door of the smoke-house 
open, and the articles specified, missing, The case does not 
state what white family he had, or where they slept that night. 
He further states, that he tound the molasses still running out 
of the barrel on the floor, Ffow much molasses was in the 
barrel the night before, or how much there was still in it—to 
what extént the floor was covered with it, we are not inform- 
ed. Ifit had been set to running in the night, it probably 
would have ceased running before morning; and the fact that 
it was still running, rebuts the idea of its having been long in 
that situation, and is entirely consistent with the idea that it 
was set to running after day-light. On the part of the State, 
it was insisted that, as the prisoner was a ranaiway slave, it 
was more likely that it was done in the night, as he would be 
eareful of showing himself in the day. This may be so, but 
from thence the law cannot presume the fact; and when the 
law does not presume the existence of a fact, there must be 
proof, direct or indirect, before the jury can rightfully pre- 
sume it. 1 Cobb v. Fogleman, 1 Ive Rep. 440; Stute v. Le- 
vels, Bus. Rep. 200. ere, there is neither direct, nor indirect 
proof that the entry was in the night. No proof whatever to 
ascertuin that fact. The inference drawn by the State, from 
the fact that the prisoner was a runaway slave, might well 
apply, if the question was whether he had committed the act, 
but has no bearing whatever in fixing the time. 


Perr Curiam. There is error, and must be a venzre 
de novo. 


— 
te re a Rn 


STATE v. DAVID, a Slave. 


Where a female slave was in the act of resisting the rightful authority of her 
master, another slave, her husband, who approached with the intention of 
violently aiding the resisting slave, heedless of the consequences, and did 
give such aid as made it necessary for the master to turn his force upon him, 
by which he was exposed to a fatal blow from the principal, such interfer- 
ing slave, as well as the principal, is guilty of murder. 
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re eee i ee —-——.-. Scars c - 
— ee eee cet ere te ee ee ee 


There is no analogy to be drawn between cases where a free person is on 
trial tor honucide, and a slave for slaying his master. 

The proper rule of practice is, for the party having the right to conelude, to 
open the argument, The opposite party then replies, and the former again 
replics in the way of conclusion. 


Ixpicraent for murper, tried before his Honor, Judge 
Mantry, at the Spring Term, 1857, of Pitt Superior Court. 


Lhe charge in the bill was, that a female slave, Fanny, feloni- 
ously assaulted and killed one Abner I. Griffin, and that the 
prisoner and another slave, Mack, were present, aiding in the 
homicide, | 

The deceased had been employed by the owner of these 
slaves as an overseer, ona plantation in Pitt County, and the 
accused slaves, and divers others, were in his charge, and had 
been, tor about two months. 

Franklin Bell, a witness for the State, stated, that on the 
evening of the homicide, he and his father visited the plant- 
ation where the deceased superintended, and got there abont 
dark. On approaching the house, he saw a negro boy riding 
off a horse, and mentioned it to the deceased, who went out 
to enqnire concerning it. He was referred by one of the 
slaves to the house of Fanny and David, for information. 
Gretting a light, he proceeded to the horse where David and 
his wite, Fanny, lived, and called upon lim to know where 
the horse was. Fanny, who had followed David out of the 
house, answered, that she had sent him off. Upon frr- 
ther enquiry, she said she had sent after an old woman. De- 
ceased told her she ought to have asked him about it; to 
which she replied, that her master had permitted her to do so, 
and she intended to do it, as long as there was a horse on the 
plantation. The deceased said he suspected it was a jug of 
liquor she had sent for; to which she replied, “it was a very 
big jug, and he would see when itcame.” The deceased said 
he had a great mind to whip her for her impudence ; she said 
he would not whip her that night. The deceased then took 
a rope out of his pocket, and told her to cross her hands. 


Or 
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She said she would not. Deceased said if she did not, he 
would knock her down. She still refused, when he struck 
her with a stick, which he had in his hand. She threw up 
her armsand received the blow uponthem. David, who was 
standing about twelve feet off, then advanced and said, ‘‘ you 
ain’t got to do so,” or “you must not do so here.” The wit- 
ness did not see that he raised his arms. As he approached, 
the deceased turned from Fanny, and struck David a blow on 
the head with his stick, which brought him nearly, or quite, 
to the ground. About the time the deceased struck David, 
Fanny struck him on the head with a pine-knot, or stick of 
light-wood, which knocked him down. After the deceased 
fell, the boy, Mack, who had been standing at the door of the 
cabin, out of which the three had come, came forward with 
an axe, and said, “clear the way.” The witness got over the 
fence to where the parties were-—drew a pistol, and told Mack 
to go back into the house, or he wonld shoot him, whereupon 
he did go back into the honse. Witness then turned to the 
others; the deceased was still down on the ground, and Da- 
vid had one knee on the ground, as if in the act of rising ; his 
right hand was on the handle of a maul, and his other upon 
something which witness did not describe. Deceased had no 
other weapon than the stick already mentioned. 

Another witness for the State, Mr. Baker, stated BEDSIAN: 
tially the same things. 

Violet, a slave belonging to the same plantation, testified 
that she heard the prisoner, Fanny, say, some short time be- 
fore the homicide, that if the overseer tried to whip her she 
would fight him. 

The prisoner offered no evidence, and his couusel claimed 
the conclusion. The Attorney General conceded his right to 
conclude, but insisted on his opening the case, and stating the 
grounds of his defense. This was objected to by defendant’s 
counsel, but the Court ruled the point against him, and he 
opened the argument, as well as concludedit. Defendant ex- 
cepted to this ruling of the Court. 

‘The defendant’s counsel contended : 
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Ist. That according to the-testimony, David was not guilty. 

9nd. That to convict David, the State must show a com- 
mon purpose between Fanny and David, and that the blow 
was stricken in pursuance of that purpose. 


8rd. That if the blow was not preconcerted, but was given 
by Fanny upon a sudden impulse, and David was not cogni- 
zant of her intention to strike, he would not be guilty. 

4th. That if all the parties had been free, Fanny would be 
guilty of manslaughter only, and David would not be guilty 
at all. 

The Court charged the jury, “ that the law of slavery is ab- 
solute authority on the part of the owner, unconditional sub- 
mission on the part of the slave. The master may punish 
his slave at will, and the manner and degree must, in general, 
be left to his own judgment and sense of humanity, with the 
restriction that he cannot kill. 

The overseer, to whom the master delegates the manage- 
ment of a plantation, and as incidental thereto, the conduct 
of the slaves, would be in the place of the owner, and in thie 
absence of any restriction of his power, he would occupy pre- 
cisely the same relations of privilege and responsibility. ‘‘ Ap- 
plying these principles to the transaction before us, Iam of 
the opinion the overseer had full power to punish the woman 
for her insubordination and impudence ; and resistance to his 
rightful privilege was rebellion in her. If, in making such 
resistance, she struck a blow with a deadly weapon, (a stick 
ealeulated to do great bodily harm,) it was a case of mnur- 
der.” 

“Such is the law in respect to the principal actor in the 
commission of this homicide. The rule with respect to the 
principals in the second degree, is that, all persons whio are 
present at the commission of the crime, aiding and abetting 
its commission, are guilty also. 

“ An intention to kill is not necessarily involved in a crimi- 
nal homicide. A purpose to assist another with violence, and 
under circumstances that must necessarily result in death, or 
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some great bodily hurt, is sufficient to characterise a killing, 
thus occurring, as murder. 

‘Tf, therefore, David, when he approached the deceased, in- 
tended to assist the woman in resisting him, and to do so by 
violence, if needful, reckless of the consequences, he also 
would be guilty of the blow struck by the woman in the pros- 
ecution of the purpose, and will be guilty of murder. 

“ But if no such purpose was entertained by David, at the 
time he advanced upon the deceased ; if, in other words, he 
was not present as an aider and abettor, he would not be guilty.” 

“ A common purpose or Intent was requisite, but it was not 
necessary that the purpose or intent should be preconceived 
for any particular lergth of time; it is sufficient if it had been 
formed, and was entertained and acted on at the time of the 
fatal blow.” 

The defendant’s counsel excepted to this charge. 

The jury found Fanny and David guilty of murder, and 
Mack not guilty. Judgment and appeal by David. 


Attorney General, for the State. 
Rodman, for defendant. 


Pearson, J. We fully concur in the instructions given by 
his IIonor. The threat of Fanny, a short time before, to fight 
the overseer, if lhe attempted to whip her—the rela‘ion of the 
parties, and their conduct at the time of the homicide—was 
evidence tending to show a preconceived purpose on their 
part to resist the overseer, if he should attempt to whip fanny. 
The jury having negatived this fact by the acquittal of Mack, 
we are to assume that there was no such preconceived com- 
mon purpose. But in respect to the prisoner, David, we are 
to assume from the verdict that he approached the deceased 
with an intention to assist fanny in her resistance, and to do 
at by violence, tf need be, reckless of the consequences. 

We are of opinion that this intention, accompanied by the 
overt act of advancing upon the deceased, although formed at 
the instant, and not preconceived, brings upon the prisoner 
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the guilt of murder. Resistance to the master is a species of 
petit treason, and the mind of a slave who commits it, must 
be wrought up to desperation, and “ fatally bent on mischief.” 
The master not only has the right, butitis his duty, to over- 
come itat allhazzards. Theslave knows this, and the spirit of 
insubordination that raises an arm in resistance, must be reck- 
less of the consequences. If, in this state of things, another 
slave advances with an intention to take part, and aid in such 
resistance, he is alike desperate, and fatally bent on mischiet. 
If the prisoner had caught the deceased by the arms, and held 
him, while the woman struck the fatal blow, his guilt could 
not be questioned. His interference produced the same re- 
sult. By his approach it was made necessary for the deceas- 
ed to turn and strike him. Thus the deceased was put off of 
his guard, and exposed to the blow. The accident that the 
prisoner was knocked down and disabled at the outset, can in 
no wise relieve him of the consequences of his unlawful act. 

It is unnecessary to say how far the prisoner’s guilt would 
have been mitigated, had the deceased been in the act of in- 
flicting upon the woman any grievous or cruel injury, because 
there was no evidence that such was the case; on the contra- 
ry, the deceased was doing no more than what he ought to 
have done much sooner. 


Unconditional submission on the part of slaves must be ex- 
acted. If, while one is in the act of resistance, another may 
come up and give aid, without involving himself in the guilt, 
the consequences would be awful. 

Lis tfonor very properly refused to permit any analogy to 
be drawn from the law in regard to free persons. It could 
furnish none in reference to the guilt of slaves where hfe is 
taken in the act of resistance to the master. 

We agree with his Ionor in regard to the rule of practice 
which he enforced, and to which the prisoner’s counsel excepts. 
As the prisoner offered no evidence, he was entitled to the con- 
clusion, but it was proper that his counsel should be required 
to state the grounds upon which a conviction was resisted, 
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in order to give the counsel for the State an opportunity of 
replying to it. Common fairness suggests that this is the pro- 
per course. Otherwise the State would be taken wholly ata 
disadvantage, and the prisoner’s counsel might suggest views 
of the case, and draw inferences from the evidence, which 
would go to the jury unanswered, unless the presiding Judge 
should feel himself called upon to notice them. This would 
be objectionable. The proper rule is, that the party having 
a right to conclude, opens the argument; the opposite party 
then has an opportunity to reply, and he, in his turn, may re- 
ply, by way of conclusion. There is no error. | 


Perr CurtaM. Judgment affirmed. 


WILLIAM H. MAYO «. JESSE GARDNER, 


An agreement, the consideration of which is the compromise, or arbitration 
of a right which is doubtful, or supposed by the parties to be doubtful, is 
valid. 


Tris was an action of assumpsrr, tried before Many, Judge, 
at the Spring Term, 1857, of Edgecombe Superior Court. 

The plaintiff declared, Ist, upon an oral warranty of the 
merchantable character of certain turpentine bought from the 
defendant. 

2ndly. Upon a failure to perform an award. 

The plaintiff proved that, in August, 1854, he bought of 
the defendant seventy-four barrels of turpentine for $248 ; 
that the same was present at the landing when the trade was 
made, and it was agreed that plaintiff should take the turpen- 
tine as it was, withont inspection. ‘The most of the price was 
paid down, and the remainder before April, 1855. During 
the interval between August and April, the turpentine was 
permitted to remain where it was, but the barrels being of 
inferior quality, a good deal of it ran out upon the ground, 
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which was scraped up by the plaintiff’s directions and restor- 
ed to the barrels. In the Spring of 1853, after full payment 
of the price had been made, it was agreed, by the parties, 
that the turpentine should be inspected by one Grimmer, and 
what he condemned for dirt, plaintiff should pay nothing for. — 
It was accordingly inspected in the presence of the parties, 
and twenty-seven barrels condemned for dirt. The wit- 
ness Grimmer, who proved this, stated that he understood 
trom the conversation of the parties, that the turpentine had 
been sold as “dip.” The whole, he said, was at that time in- 
ferior, not worth more than one-third of a good article. He 
stated that inerchantable dzp was worth $3,28. 

The plaintiff contended that he was entitled to recover the 
whole of the twenty-seven barrels, or a proportionate part of 
the sum paid. 

The Court was of opinion that the plaintiff was not entitled 
to recover at all. In dcference to which suggestion, the plain- 
tiff submitted to a nonsuit, and appealed. 


Rodman, for plaintiff. 
Dorteh, tor defendant. 


Nasu, C. J. There is error. The Court below was of 
opinion that the plaintiff could not recover, upon the ground, 
we suppose, (for no reason is assigned,) that there was no 
consideration for the new implied promise on the part of the 
defendant. The original contract was at an end, but in con- 
sequence of the insufficiency of the barrels, a considerable 
quantity of the turpentine ran ont, which by the direc.ien of 
the plaintiff was scraped up, and restored to the barrels. It 
was then agreed between the parties, thata Mr. Grimmer should 
inspect the turpentine, and what le condemned for dirt plain- 
tiff should pay nothing for. It was accordingly inspected in 
the presence of the parties, and it was adjudged by Grimmer 
that the twenty-seven barrels were not worth any thing. 
This is the snbstance of what he stated. We are not passing 
upon the original contract, but our attention is directed solely 
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as to the question as to the existence of a new consideration 
for the new promise. 

The prevention of litigation is a valid and sufficient consid- 
eration ; for the law favors the settlement of disputes. Thus, 
a submission of claims and demands to arbitration is binding, 
so far as this, that the mutual promises are a consideration, 
each for the other. 1 Parsons on contracts, 364. Com. Dig. 
* Action on the easeon Assumpsit,” A 1, B2. In Meson v. Bar- 
clay, 2 Penn. Rep. 531, an action of slander for words, was 
compromised by the defendants agreeing to pay the plaintifi 
& sum certain; the Court held there was a sufiicient consid- 
eration, though the words used were not slanderous. Li re 
Lucy, 21 Eng. Law and Eq. Rep. 199, it was decided that, to 
sustain a compromise, it was sufficient, if the parties thought, 
at the time of entering into it, that there was a dona fide ques 
tion between them, though, in fact, there was no such ques- 
icOls. 

Now, in this case, Mr. Grimmer, the referee, stated thai, 
at the time he inspected the turpentine, none of it was good. 
The plaintiff, no doubt, thought he was entitled to compensa- 
tion from the defendant to the value of the whole of the twen- 
ty-seven barrels, or a proportionate part of the sum paid by 
him for the whole. The defendant, on his part, thought he 
hed a good defence to the whole claim. In this situation they 
agree, in order to avoid a law-suit, that Mr. Grimmer shail in- 
spect the turpentine, and what he condemned for dirt, the 
plaintiff should pay nothing for. Dut the plaintifl had already 
paid the whole price to the defendant. The meaning of the par- 
ties, therefore, must have been, that the defendant would pay 
to the plaintiff the value of the terpentine condemned by Grim- 
mer. After this agreement, the plaintiff could not have main- 
tained an action on the warranty, er of deceit. 


Per CURIAM. Judgment reversed. 
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A. W. SILVERTHORN v. SAMUEL R. FOWLE. 


Where a contract is so obscurely worded that the Court cannot tell what its 
meaning is, it is error to leave it to a jury to pass on its meaning, but the 
Court should tell them it could not be recovered on. 


Where some of the terms, in which a contract is expressed, are words of science, 
: 


art, which require the evidence of experts to explain them, the jury, o: 
ae must pass upon the meaning of those words; but being ascertain- 
ed by them, the duty of the Court is, still, to give a coustruction to the con- 

tract. 
Where there are not such terms, the construction is entirely with the Court. 


Action of Asstmpsit, tried before his ionor, Judge Manty, 
at the Spring Term, 1857, of Hyde Superior Court. 

The plaintiff declared on a special contract made with ue 
defendant, that the latter was to “take a rait of timber at 
87,50 per thousand, which was to be prepared by the plaintifi H 
in Germanton Bay, and thence towed by the defendant's 

steamer to the town of Washington, and that it was to be rea 
duwhen corn was done.” The contract was made in the month 
of March. It was proved that, in June, that is, betore the 
cultivation of the then growing crop was finished, the plain- 
<i called for the timber, but it was not ready. It was far- 
ther ee, that about the ist of July, as soon as the grow- 

s crop was laid by, the raft was ready in the place cere 
ied. The defendant contended that the meaning of the con- 
tract was, that the raft was to be delivered and taken, when 
he ae of corn was finished. The plaintifi, on the other 

hand, insisted that the true meaning of the bargain was, that 
*t was to be delivered and reccived as soon as the working of 
che crop was done. 

Ilis Honor left the sense of the contract to the jury, upon 
the words and other evidence, as a question of fact, and in- 
structed them, if they found the plaintiff had the raft ready, 
at the time and place he contracted to have it ready, and gave 
notice to the defendant, who refused, or neglected, to take it, 
plaintiff would be entitled to recover damages. Tf plaintiff 
had not complied with the terms of his contract, i. e., if the 
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raft was not ready in time, according to the proper interpre- 
tation of the agreement, the plaintiff would not be entitled. 
The defendant excepted to this charge. 

Verdict for the plaintiff. Judgment and appeal by defend- 
ant, 


Donnell, for plaintuf. 
Leodinan and Sparrow, for the defendant. 


Nasu, OC. J. Itis certainly irne, that the construction co 
« contract, whether ee al or written, is a matter of law, t. 
be decided by the Court. Where, however, technical, ar un- 


usual words, are used, and the iy meaning is to be gathered 
ms . x nm mi . < eee 
from experts, or persons acquainted with the particular art tea 
oe + aly 1, . TT en | *~ 

which these words refe 


ry, or from authoritive definitions, as 
there may be coniicting evidence, it may present a question 
ror the jury. 2 Parsons on Contracts, 5. Bat where a con- 
tract presents such a case as ay require the aid of a jury, 
the duty of the jury is to ascertain the meaning of the terns 
used, but it is still the duty of the Court to decide the mean- 
ing of the contract. Lfuteiiscn v. Banker, 5 Mee. and Welis. 
Rep. 535. And if a contract isso worded that no deinite 
mecaning can be nig to it, itis the duty of the Court sc. 


pe 


o 


to instr net the jm > he Court is no more at liberty to guess 
what was the meaning a the parties, than is the ek i 


this CASC, the jury ought to have been instructed, that the 


is so obsenrely Oe that it could not forra the 
basis of judicial action. Itis utterly impossible, from the 
terms used, to say when the lumber was to be delivered. 
The word “done” has no specific meaning, exceptin cookery. 
Bread is said to be done, and meat, done, when they are sut- 
ficiently cooked for use as food. but when is corn done? 
The lumber was to be delivered “when corn was done.” 
‘Done ” is not a word of art or trade, and requires no expert 
to tell us its meaning. The Court left the sense of the con- 
tract to the jury upon the words, and other evidence, asa 
matter of fact. We have seen that, in a proper case for a 
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jury, they pass only upon the meaning, or sense of the words 
used, the duty of expounding the contract still being the duty 
ot the Court. But the jury were no more competent to put a 
construction upon the word “done,” in the connection in 
which it stands, than the Court was. Used as it ig im this 
contract, it is senseless, and not susceptible of explanatio Ox, 

We may guess at its meaning, but neither a Court or jury ar 

permitted to decide controv - sies by guessing, and no man 
can guess, to his own satisfaction, what the wo 11 here means 


Per Corian. Judgment reversed, and a venire c!. 
ZLOUO, 
JOSEPH T. JOICE v. LEWIS DBD. BOHANAN 


it was agreed between A and Binat, ivtne former would seil the latter's lana rr 
snore than $1500, he might have all he could get over thatsum. A solditon:. 
credit for S1S00, and bonds were taken, payable to Bfor the wholesum, wns: 
B accepted, and gavea bond to make title; Me?d, that A was not entities 
“9 nis compensation, until the money became cue, and was collecte:i, 
nught have been, 


Action oF assumpsit, tried before Sacnpers, J., at the Sprine 
Term, 1857, of Stokes Superior Court. 

It appeared that, in September, 1854, the plaintiff and ue 
-tendant, by parol, agreed that, u the plaintiii would seil ce 
‘endant’s land, that the plaintiff should have all he could ge 
ror it over $1500; that after this contract was made, the plain. 
tif sold the land for $1500, and in the same month (Septem. 
ber) plaintiff, defendant, and Vernon, the purchaser me:. 
when the defendant received in cash from Yernon, some twe 
or three hundred dollars, and took his notes for the remainde: 
or the eighteen hundred dollars, and gave Vernon a bond tc 
make title when the purchase-money was paid. After this 
was done, plaintiff requested defendant to give him his note 
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ior his three hundred dollars ; to which defendant replied, ‘his 
word was as good as his bond.” 

Vernon was solvent, butit did not appear whether or not the 
notes were due at the commencement of the action. 

Defendant insisted that the plaintiff was not entitled to re- 
cover on this state of facets, and prayed his Honor so to in- 
struct the jury. A verdict was taken for the plaintiff, sub- 
ject to the opinion of the Court, with leave to setit aside, and 
enter a nonsuit, if his Honor should be of opinion against the 
piaintitl, 

Afterwards the Court ordered a nonsuit, and plaintiff ap- 
vealed. 


Vefean and Miller, for plaintiff. 
Morehead, tor defendant. 


Pearson, d. We concur with his Honor that ths plaintiz 
commenced his action too soon. Had the matter rested upon 
inference, we would have been of opinion that the plaintix, 
according to the agreement, was to sell for cash, and by way 
oT compensation for his tronble, and in lien of commissions, 
was to have all he gotover 815003 that is, the defendant was. 
in the first place, to have $1500 in cash, in consideration for 
his land, and the plaintiff was then to have any excess he 
might be able to obtain. 


no doubt, have found a purchaser at $2000, or even a larger 


the eredit was out, would lose interest and the profits of the 
land, and the consideration received by him be, in fact, less 
than $1500. 

It appears from the evidence, that the plaintiff sold, in part, 
for cash, and the balance on time, to be secured by the notes 
of the purchaser, and the title to be retained. In this, the de- 
fendant acquiesced. He received a part in eash, took the 
notes of the purchaser, and executed a bond to make title 
when the purchase-money was paid. The point is, at what 
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time, according to the intention of the parties, did the plain- 
tif’s right to ‘demand the compensation agreed on, accrue ? 
It is against reason to suppose that the defendant was bound 
to pay the plaintiit ’s compensation out of his own pocket, and 
walt tor the price which he was to have for his land, until 
the sale-notes became due. This, to use a familiar expression, 
is “putting the cart before the horse.’ The primary cbject 
was to saan e the defendant to effect a sale of his land, al 
Cr the money for it. The plaintifi’s ee Was 
secondary—an incident that was to follow. The plaintiti did 

ot get for the defendant $1500, by procuring the notes of the 
purchaser on time, no matter how solvent he was. THe had 
HO = to demand 4 nything for his services until the defenu- 

reccived the price, or had a right to reeeive it. So, his 
ause of action will not acerne until the sale notes fall os 
and the defendant reecives the money, or has a reasonable 
time to collect it and is guilty of laches. 

‘he expression used by the defendant that “ his word was 
as good as his bond,” amounts to nothing. The meaning is, 
that his word was as good as his bond, for anything he was 
pound to do, but that he did not think he was bound to pay 
the plaintiff before he got the money himself; andin.that, we 
concur with him. 

The case referred to by the defendant’s counsel—ul/ v. 
Pricé, 7 Bing. Rep. 287, (20 Eng. Com. Law Rep.) is in point. 
#uil undertook to negotiate with the commissioners of woods, 
for the sale of Price’s interest in certain premises, and was to 
attend to the business in reference to the valuation, &e., and 

vas to have twe per cent on all he obtacned by private treaty, 
ni ion, or trial by jury, for his trouble and exertions. The 
valne was ultimately fixed by a jury at £4000, but it turned 
out that the property was charged with an annuity of £80 a 
vear. In consequence of a difficulty in settling this matter, 
the payment of the £4000 was postponed, and the commission- 
ers paid the money into bank, where the parties entitled to 
it could get it by application to the Court of Exchequer. 
Bull commenced his action before Price had received the 
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money, and it was decided that he began too soon. The 
Court say, he was entitled to commissions, not on the sum 
which may be agreed on, or awarded, or ascertained by a 
jury, but on the sum which may be obtained by the detend- 
ant, and that Bull must wait until Price “actually obtained, 
that is, vecceved tt,” or, at least, until the amount that he ought 
to receive, was ascertained. 

So, we say, the plaintiff must wait until the price, agreed to 
be paid, falls due. 


Per Ccriam. Judgment affirmed. 


DAMERON H. PUGH v. OLIVER W. NEAL. 


The words for which an action of slander was brought were, ‘that the plain- 
tiff had sworn falsely, in a trial before a justice of the peace, as to an account 
in his favor against the defendant;” J/7/eld, that the plaintiff was’ not bound 
to show that the justice of the peace, before whom that trial was had, was 
duly commissioned. 


Tuts was an action on the case for suanpEr, tried before 
Baer, J., at the Spring Term, 1857, of Hyde Superior 
Court. 

The charge was, that the defendant said that the plaintiff 
had sworn falsely, in a trial before a justice of the peace, to 
an account in favor of himself against the defendant. 

It was in evidence that a judgment was rendered against 
the defendant, on the oath of the plaintiff, by one Joseph C. 
Tunnell, who was, at the time, sitting for the trial of causes, 
and acting as ajustice. During the trial, Tunnell was spoken 
of as the justice before whom the warrant was tried, but there 
was no evidence that he was commissioned as such, nor that 
he acted generally in that capacity. 

The defendant’s counsel, in the argument of the cause, ob- 
jected to the sufficiency of the proof, as to Tunnell’s being a 
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justice of the peace, and asked his Honor to charge that it 
was insuftiicient. 

His Honor declined so to charge, but told the jury if Joseph 
C. Tunnell was, at the time, sitting for the trial of causes, and 
acting as a justice of the peace, administering caths, and do- 
ing other acts pertaining to the office, there was no necessity 
for showing that he was commissioned. Defendant excepted. 

Verdict and judgment for the plaintiff. Appeal by detend- 
ant. 

No counsel for plaintim, 

Sparrow, tor defendant. 


Nasu, C. J. Theslanderous words used by the defendant, 
on which the action is brought, are as follows: That the plain- 
tiff had sworn falsely, in a trial before a justice of the peace. 
It was in evidence that, a judgment had been obtained beiore 
aman named Tunnell, against the defendant, on the oath of 
the plaintiff. The pleas were, the “general issue” and “justia- 
cation.” There was no evidence that Tunnel was a justice of 
the peace, further than his acting as such on that occasion. 

he defendant objected that there was no evidence that 
Tunnell was a legally authorised magistrate, regularly com- 
missioned, and asked the Court so to instruct the jury, which 
was refused. 

Under the plea of not guilty, the sufficiency of the words 
to sustain the action, necessarily arises. Do the words by the 
defendant here, amount to the charge of perjury? 

Perjury is said, by Lord Coxz, to be committed when a 
lawful oath is administered in some judicial proceeding, to a 
person who swears falsely, &c., in a matter material to the is- 

ue, or point, in question; 3 Ins. 164. In this case, the 
charge made by the defendant is, that the plaintiff had sworn 
falsely, in a trial before a justice of the peace. This, then, is 
a distinet charge of perjury, standing in need of no colloguum 
to make the meaning clear; as much so, as if the word perju- 
ry had been used. The words charge the taking of a false 
oath, before a justice of the peace on a trial. We judicially 
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know, that justices of the peace are judges to try causes liti- 
gated before them, with power to swear witnesses, and that, 
when engagad in the trial of a cause, they constitute a Court 
of Justice. The words, then, used by the defendant, amounted 
toa direct charge of perjury ; of course, it was not at ail 
necessary to prove that Mr. Tunnell was a regularly commis- 
stoned justice. If the charge had been that the false cath 
was taken on a trial, betore Joseph C. Tunnell, it would have 
been necessary for the plaintiff to prove that Tunnell was a 
reguiarly commissioned justice ; or that he was in the habit 
of acting as such, and discharging the duties of the oflice. 
The law prescribes no par ticular form of words to be used in 
making a slanderous charge. If the words or actions used 
are such as to convey to the minds of the hearers the inten 

of the defendant to slander the plaintiff in that particular, it 
is suticient ; Studdard v. Linville, 8 Hawk’s Rep. 474; and 
he words are to be taken in their ordinary acceptation among 
those in whose presence they are uttered. Laimlion v. Sinitn, 
2 Dev. and Bat. Rep. 274. 


mh 


a 


Per CrcriaM. Judgment attirmect. 


SOLOMAN LOUDER andy Wife v. WILLIAM 3B. HINSON, 


«Where one occasion sougut, under Sse of process, to wreak his vengeance on an 
idividual and his family, by harrassing and insultmg them, the jury were 


(il 


Bee instructed that they might give vindictive damages. 


THIS was an action of trespass, A. B., tried before Catrp- 
WELL, Judge, at the Fall Term, 1856, of Cabarrus Superior 
Court. 

The plaintiff’s declared for an assault and battery upon the 
_wite. 

Hinson, a constable, having process against Monroe Louder, 
a son of the defendant, and omer for a breach of the peace, 
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came in the night-time, with one Long, who is also a defend- 
ant, and two others, to the house of the plaintiff, at a late 
hour of the night, after the family had gone to bed, and en- 
quired for the son. He was answered by the father that the 
boy had gone to bed, and he did not wish him disturbed that 
night, and offered to be surety for his appearance next day, 
at any place he wouldappoint. The defendant, Hinson, with 
an oath, said, that he would make the arrest that night. Iin- 
son and Lone then got into a scufile with the plaintiff, and 
che of them ‘pulled his hair, Hinson then come to the fire- 
place where the youth, Monroe Louder, was standing, and 
tapping him on the shoulder, said, that he arrested him, and 
that he was his prisoner. The plaintiffs both, then told the 
varty tha vt they had got what they wanted, and to leave the 
:ouse, Which they refused to do, but ind ulged in offensive 
and profane language towards the plaintifis, and wanton con- 
cuct towards their property. One of the party, Long, rushed 
at the male plaintiff with a shovel, and was prevented from 
striking him by the son, Monroe, but pushed him back on the 
bed. The female plaintiff, who was lying in bed, reached up 
end got a enn, which was above her, when the defendant, 
Tiinson, seized it, took it away from her, and struck her with 
it violently, leaving marks of violence on her head and ear 
tor several days afterwards. After this, the said I[inson and 
iis associates, remained in the house, and about it, for nearly 
a quarter of an hour longer, making insulting and derogation 
remarks towards the nlaintifis after which they went off with 
their prisoner, 

Iiis Honor charged the jury that, if they believed, fron 
= testimony, that the parties sought the occasion, under pro- 

ess, to wreak their vengeance on the Louder family, by har- 
ie and insulting them, it would be a case lee they 
might give vindictive damages. Defendant excepted to this 
charge. 

Verdict for the plaintiffs, and several damages against the 
defendants. Judgment rendered. Hinson only appealed to 
this Court. | 


ot bata 
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Jones, for plaintiff. 
No counsel appeared for defendant in this Court. 


Nasu, C. J. The action is trespass for an assault and bat- 
tery upon the female plaintiff. In his charge, his Honor in- 
structed the jury, that if they believed, from the testimony, 
that the parties sought the occasion, under color of process, 
to wreak their vengeance on the Louder family—to harrass 
and insult them, that it would be a case where they were al- 
lowed to give vindictive damages for the battery upon the 
teme plaintiff, if one had been committed. This charge is 
in exact conformity to the opinion expressed by the Judge 
below, before whom the case of Cuusee v. Anders, 8 Dev. and 
Dat. 246. In that opinion, the jury were instructed “ that the 
plaintiff had a right to expect a full compensation in damages 
tor the injury really sustained, &e., but in addition to this, 
the jury were sometimes called on to inctease the amount ot 
camages, by adding on something by the way of punishment, 
where it appeared the defendant was actuated by malice, and 
& total disregard of the laws, and the plaintiff was in no wise 
to blame.” This opinion was adopted by the Supreme Court, 
alinost in so many words. 

This is a case for vindictive damages, and the charge here 
was Within the spirit of that referred to. 


Per Certan. There is no error, and the judgment 
is affirmed. 


i5e on demise of JAMES ATWELL e. al v. JAMES McLURE. 


The general principle, in an action of ejectment, is, that the plaintiff must 
prove the defendant in possession of the premises sued for, notwithstanding 

_ the confession of “lease entry and ouster” in the “ common rule.” 

Tne principle of the rule is to prevent surprise on the party who makcs 
himself a defendant. 
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But where a person was served with a copy of the declaration after leaving the 
premises, and entered into the common rule, and contested the matter up- 
on the validity of the title deeds, there being no question as to the identity 
of the land, he shall not be heard to say he was not in possession when the 
declaration was served on hin. 

The beginning of an action of ejectment is the serving of the declaratioz. 


Action of EJECTMENT, tried before Dicx, Judge, at the Spring 
Term, 1857, of Mecklenburg Superior Court. 

The def’t. entered into the common ruleand pleaded not guilty 
The declaration in this case bore date, and was filled up b: 
the vlaintiff’s connsel on the 7th day of December, but was 
not placed § in the hands of the sheriff until several days there- 
after, and was not served on the defendant until the month oz 

March following, he then being off of the land. 

Cn the said 7th of December, the defendant, some time 
during the fore part, or about the middle of the same, moved 
out of 


ty A. 


the premises, and during the same day, with his team 
and wagon, moved one Saunders into the same, where he re- 
mained as the defendant’s tenant, until after the return day ot 
this suit, when he aftorned to the plaintiff, and was accepted 
by hiva as tenant. 

The cause went to the jury upon the question whether a 
certain deed, made Dy Alexander MeLure, was valid; 
Court reserving the question of law arising on the above facts. 
with an under eect that he might enter Pes aaeinen which 
his decision of the point required. 

The jury found a verdict for the plaintiff on the title. 

Aiterwards, on consideration, the defendant insisting that he 
had not been proved in possession, his Honor pydieted a@ non- 
suit according to the agreement, and the plaintiff appeaied. 


Boyden and Barringer, for plainti®. 
Osborne and Jones, for defendant. 


Pearson, J. We concur with his Honor upon the first 
point. The commencement of an action of ejectment is the 
time when the declaration is served ; in other actions, it is the 
time when the writ is issued. This is settled, and the reason 
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of the distinction explained in Thompson v. Léed, 2Jones’ Rep. 
412, | 

A. copy of the declaration was served on the defendant, 
with a note from his “loving friend, Richard Roe,” saying: 
‘“‘} am informed you are in possession of, or claim title to, the 
premises, &c.” He entered his appearance to the action, and 
by leave of the Court, had himself made defendant, entered 
his plea, and went to trial on the question of title. Both par- 
ties claimed under one Alexander McLure, and the question 
turned upon the bona fides of a deed, alleged to have been ex- 
ecuted by said McLure to the lessor of the plaintif. There 
was no question as to the identity of the land sued for, and a 
verdict was for the plaintiff upon the merits. 

it would be a strange result if, after all this, the defendant 
is entitled toa judgment, on the ground that, although he 
claimed title to the land, yet he was not in possession when 
the action commenced. It would be a mockery of justice to 
allow the defendant, after fighting the case upon its merits, 
end losing it, te turn around and say, if the verdict had gone 
‘n my favor, I would have been entitled to a judgment, and 
i am equally entitled toa judgment, notwithstanding the ver- 
cict has gone against me. So, I was safe anyhow, and had 
a chance to gain the case upon the merits! Yet this is con- 
tended for, and was so held by the presiding Judge, under the 
rule as laid down in Albertson v. Ledding, 2 Murph. Rep. 
283; 85. C. 1 Car. Law Repos. 274. “In ejectment, the 
plaintiff is bound to prove the defendant in possession of the 
premises, which he seeks to recover.” 

We fully approve of, and feel bound by this, as a genera! 
rule. But in order to fix the extent of its application, and de- 
termine the exceptions to its operation, it is necessary to ex- 
amine into the “reason” upon which it is based. 

The action of ejectment is, in form, “trespass.” The judg- 
ment is, that the plaintiff “recover his damages and costs.” 
The order for a writ of possession is no part of the judgment. 
No one is compelled to become a defendant. A copy of the 
declaration is served to give notice of the action, and to ena- 
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ble the person, if he is concerned in the matter, either be- 
cause he is in possession, or because he claims title to the land, 
to apply and have himself made defendant. The object of 
the fiction of a “casual ejector” is to put it in the power ot 
the Court to refuse to allow any one to be made a defendant, 
nuniess he will enter into the common or specialrule. In this, 
it differs from all other actions. In detinue, the defendant 1s 
compelled to appear by mesne process, and the judgment is, 
that the plaintiff recover the specificthing. For these reasons 
it is necessary for the plaintiff to prove that the defendant 

had the article in luis possession at the time the action was 
commenced. These reasons, as we have seen, do not apply 


to the action of ejectment; consequently, the general rnie 


yr 


above referred to, in respect to that ae raust be based on 


mn 


some other ground. 
ff no one applies to defend the action, the plainthit cannot 


take judgment by default, against the casual cjector, unicss 


he proves that the person upon whom a copy of the declara- 
tion was served, was in possession; for, without this, no case 
is constituiedin Court, andifa enn was render ed qwainst 
the casual ejector, A woukl be tured out of possession with 
ont notice, or an opportunity to be heard, simply by servh 
2 copy on B, who is a stranger, and has no concern with ne 
eo This branch of the rule is, theretore, founded upon a 
versal principle of Justice, and admits of no exceptions 
i c cay one applies to defend the action, and is ee to 
make himselfa party defendant for that purpose, the other 
granch of the rule is cailed into action, and it is based, as 
swe shall see, upon particular principles, and, consequently. 
adinits of many exceptions. | 
Suppose the declaration is for t twenty acres of meadow, and 
twenty acres of pasture, situate in the parishes of Over 
Stowey, and Nether Stowey, in the County of Somerset; the 
party who is made defendant proves title to two pieces of 
land, answering that general description; but the plaintiff 
proves title to two other pieces of land, answering the same 
general description; the defendant shall have judgment, un- 
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less the plaintiff proves that he (the defendant) was 1n posses- 
sion of one, or both, of the latter two pieces, to which the 
plaintrf had proved title; and although it be said the defend- 
ant ought to have disclaimed in regard to the two pieces of 
land claimed by the plaintifi, the reply is, how could he tell 
what land the plaintiff sued for ? If he had not defended the 
action, he might have been turned out of possession of his 
two pieces of land. ae was the point inthe fa:mons 

ase of Goodnight v. Léich, 7 Terr Rep. OT, mere 
of the general rule now under considerati 3 
That rule is based on a particular reason i 
on a party who makes himse:f detendant. The Chiot Justice 


Fe See 7 . Ee CC Seis ot a See marae Poa ed eins 
(SEnyoun) says, In that case, “when tne declaration is celiv- 

1 } ; Y + ye : iH 4 ay . ba ~ + f st 
ered, the lessor claims, in general terms, so many acres ct 


: 
= 
a litle intelligence 
au Lici@ HE: hire RO ive) 


ian dy, which communicates but t 2G PGE 

son served with the copy. if the latter happen to be in pes- 

session of any land falling within the deseription inthe de- 

claration, he must defend, in or Lor tO presery is his own right. 

Phen a would ers unjust - lai a verdict showld be fonnd against 
t1tie 


erd 
; itie to every acre i baie te 
ae S, of which i was ever in a ions and vet 
he consequence of the plainti ive 8 argument.” 

Or suppose the declaration is s for a a tract of land setting ont 
the metes and boundaries, The Des upon whoin the dk selar- 
ation is served, makes himself defendant. On the trial, it 
turns out that the defendant hag tithe to so much of this tract 
as he is in possession of; the plaintid has title.to the rezaain- 
der; but the defendant heror- Was In possession of that part; 


1 


the defendant is entitled to a judgment; because the plaintiir 


SH 


wok 
oI 


has failed to prove that he was in p speceseiil of any land to 
which he had title. This was the point in sifvertsun +. féed- 
ding, supra, Where the English rule is en by a majority 
of the Court; although Taio: C. J., dissents on the ground 
that, as our declarawcds are more ee in the description, 
the reasons for the English rule do not apply, and he prefers 
to require defendants to enter a disclaimer. But the general 
rule has, ever since, been considered settled, as laid down by 
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the majority of the Court. Hernperson, J., in delivering the 
opinion of the Court, puts it on this reason: “If the defend- 
ant’s possession does not interfere with the plaintifi’s claim, 
the mischief (that is the costs) should be borne by the plaintii, 
who has misled the defendant, rather than by the defendant, 
ssho has trusted to the plaintiff’s assertion ; otherwise the de- 
fendant whould be compelled to decide, at his ewn peril, 
whether the lands described are those possessed by him; ai- 
though he is told so by the plaintif, and this too, when the 
plaintiff deseribes by artificial boundaries, the beginning and 
the extent of which, may be entirely unknown to the defend- 
ant.” | 

So, the principle of the rule is to prevent surprise on the 
party who makes himself a defendant; and the exceptions are, 
that when there is no surprise, and the parties go to trial on 
the cuestion of title, there being no diiieulty as to the ident:- 
ty ct the land, and both plaintiff and defendant sett ons up 
claim to the whole of it, if the verdict goes against the = 
fencant, it is not for ir to say that he was not in whee S810 
az the time the action was commenced. It is ee B0. 
for as he ts concerned, that he claimed title to the land, and 
rnade himself a defendant for the pee of asserting it. 
Accordingly in Mordecat v. Oliver, 3 Hawks’ £79, it wasruiec 
in the Court below, that under the cireumstances of that case. 
it was not necessary that there should be an actual possession 
by the defendant, to maintain the action ; “that if the defenc- 
ant claimed to be in possession, 07 ae the lands in con- 
POET SY, and entered himself a defendant, with a view of 

~iuaintaining such claim, that was sufficient to enable the plain- 

t - to maintain the action.” The ruling was approved in this 
Court, aid the case of Albertson v. Renn was referred to. 
13 fixing the general rule; but the case under consideration 
was. held to be an exception. We will remark in passing, 
that the form of the notice set out by Blackstone in the ap- 
pendix to the 8rd book, is, “ you are in possession of, or elaim 
title to,” &c. Soin Gorham v. Brenon, 2 Dev. Rep. 174, the 
detendant had never been in possession, but he came in and 
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defended the title and possession of one Brenon, and there 
was judgment for the plaintiff, making that case also an ex- 
ception. Soin Wéase v. Wheeler, 6 Ive. Rep. 196. The de- 
fendant had never been in possession, and never made an ad- 
mission in regard to the possession, but he had himself made 
defendant, and sueceeded in showing title, and there was 
judgment, but there was no intimation that the plaintiff would 
not have been entitled to judgment had he succeeded in the 
question of title ; in fact, this isassumed by the direction giv- 
en to the case. Soin McDowell v. Love, 8 lre Rep. 502, the 
defendant never wasin possession, but he procured himself to 
be made defendant, upon an affidavit setting out ‘that the 
premises in dispute were his,” and that Chambers went into. 
possession as his tenant; the declaration had been served on 
Chambers, and Love was made defendant on this affida- 
vit. The principle contest was as to a part of the land cover- 
ed by the defendant’s grant, but the plaintiff insisted that he 
was entitled, at all events, toa judgment in respect to a small 
slip of land not covered by the defendant’s grant, on the ground 
that, by coming in to defend as landlord, he admitted himself 
to be in possession, and no evidence was necessary. The 
Court below held otherwise, applying the general rule. In 
this Court that judgment was reversed, on the ground that 
“‘ the affidavit supplied proof of the tenant’s possession of all the 
land within the boundaries described in the declaration;” and 
the case fell within the exception. In Carson v. Burnett, 1 
Dev. and Bat. Rep, 546, the declaration described several 
tracts. The defendant having succeeded in showing title to all 
the parts of which his tenant was in possession, the plaintiff 
attempted to secure a verdict by proving title to a part cov- 
ered by the declaration, but of which the tenant had never 
been in possession ; it was held he could not be allowed. to do 
so, ‘for it would bea surprise if the defendant were called on 
to defend for portions of the land of which his tenant never 
had possession,” although they were set out in the declaration: 
and the general rule was, for that reason, applied to the 


case. 
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These are all the cases in the reports on the subject. They 
fix the general rule, that the plaintiff must show the defend- 
ant in possession, on the principle of preventing surprise, and 
the exceptions are plainly deducible therefrom. 

Our case falls under the exceptions. There is no pretence 
of surprise. ‘The defendant claimed the land in controversy, 
and entered himself a defendant, with a view of maintaining 
such claim. There was no difficulty in regard to the identity 
of the land, and the case is stronger, because he had, a very short 
time before the declaration was served, put one Saunders in pos- 
session as histenant. Ifa copy had been served on Saunders, 
the defendant, as landlord, might have come in and defended. 
It can make no difference, so far as he is concerned, that the 
declaration was served on him. He availed himself or the 
opportunity of trying the question of title, under the same ad- 
vantages, as if the declaration had been served on his tenant. 
Having done so, he can, with no show of Justice, insist, not 
only that it should all pass for nothing, but that he should 
have judgment for his costs. AstoSaunders, when the plain- 
tiff asked for a writ of possession, (but for his attornment,) he 
might have opposed the issuing of the writ, or had it superce- 
ded upon motion of audita querela. The order for the writ of 
possession is no part of the judgment, but is now, in most in- 
stances, granted as of course, unless there be special grounds 
for not allowing it. It was ordered in analogy to the writ of 
habere facias sersinam in a real, or mixed action, to prevent 
the necessity of the termor’s resorting to a Court of Equity. 
It would be refused, unless there was proof that a copy of the 
declaration had been served on the tenant, even although the 
landlord, as in our case, had come in and made himself de- 
fendant, in order to try the title, and there was judgment 
against him. 


Per Curiam. The judgment of nonsuit set aside, and 
judgment for the plaintiff on the 
verdict. 
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WILLIAM H. WESSON vo. THE SEABOARD AND ROANOKE 
RAIL ROAD COMPANY. 


A master is not liable for the wilful trespass of his servant. 


Tis was an Action of trespass, q. ¢. f, tried before Manry, 
J., at the Spring Term, 1857, of Halifax Superior Court. 

The defendants had, under the authority of an Act of the 
Assembly, proceeded to lay off a rail road from Weidon to 
Gaston, and had let out the construction of the same to cer- 
tain contracters who were occupied during the year 1852, in 
grading the xoad bed. While so working, the contractors 
above mentioned committed the trespass complained of. The 
President of the Seaboard and Roanoake Rail Road Company, 
gave a gencral superintendence to the work, but there is no 
evidence that he sanctioned, or even knew of the trespasses in 
question. 

There was a verdict taken by consent of the parties, with 
leave to set it aside and ordef a nonsuit, if his Honor, upon 
consideration, should be of opinion that the plaintuf could not 
sustain the action. 

The Court afterwards ordered a nonsuit, from which the 
plaintiff appealed. 


No counsel appeared for the plaintiff. 
B. F. Moere, tor defendant. 


Pearson, J. There isno error. A master isnot Hable for 
the wilful trespass of a servant. He is hable in an “ action 
on the case” for an injury, caused by the negligence, or un- 
skilfulness, of a servant, while doing his business. This is an 
action of trespass vz et armis. “There was no evidence that 
the master sanctioned, or even knew of the trespass in ques- 
tion.” 


Per Curiam. Judgment affirmed. 
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JOHN C, WASHINGTON v. JAMES A. VINSON. 


The words “executed P. R. T., D. Sheriff,” endorsed ona capias, whieh, duly 
issued, and came to the hands of the sheriff, are so much a due and legal 
return, as to make the sheriff liable as spectal bail, on the failure of him, or 
his deputy, to take a bail bond. 


Tuis was a scree Fractas, tried before Mantry, J., at the 
Spring Term, 1857, of Johnston Superior Court. 

It was issued for the purpose of subjecting the defendant 
as special bail of Wm. G. Parish, Matthew Boykin, and An- 
gustus Parish, against whom a judgment was rendered in the 
County Court of Johnston. 

It appeared that the original. action was begun some time 
in the year 1854, and that the writ issuing thereon came to the 
hands of the sheriff, who, in that year, placed the same in the 
hands of P. R. Tomlinson, a deputy of the said sheriff. The 
latter returned the said writ with this endorsement: ‘“ Execn- 
ted, P. R. Tomlinson, D. Sheriff” 

The only point in the case was, whether that was such a 
due and legal return as to make the principal sheriff liable 
as special bail, no bail bonds having been taken from the de- 
fendants in the writ. 

His Honor being of opinion with the plaintiff upon this 
point, gave judgment for him, and the defendant appealed. 


Fowle and Husted, for plaintiff. 
G. W. Haywood and Lewis, for the defendant. 


Nasu, C. J. The defendant is sheriff of Johnston County, 
and received a writ issued in the name of the present plaintiff, 
against certain individuals. This precept was by him placed 
in the hands of his deputy, P. R. Tomlinson, who executed it, 
but failed to take any bail bond from the defendants. The 
return on the writ was “ executed by P. R. Tomlinson, D. 8.” 
The sei. fa. is to subject the defendant as special bail. The 
defendant relies on the plea of nul tel record. Under this 
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plea, our attention is confined to the judgment set out in the 
set fa. The sez. fa. states that the writ in the original suit 
came duly to the hands of James Vinson, who was sheriff, &c., 
and that the said James Vinson, by virtue of the said writ, 
did, by his deputy, Parker R. Tomlinson, duly appointed, 
d&c., take the bodies, &c. The defendant insists that, from 
the return endorsed on the writ, it appears that it was not ex- 
ecuted by him, but by P. BR. Tomlinson, D. 8S. Two cases 
upon this point have been brought to our notice. One from 
ist Hay. Rep. 208, (Judge Battle’s edition,) ceMurphy v. 
Campbell, and the other from 2nd Car. Law Rep., p. 440, 
Holding v. Holding. In each, the plea of nul tel record was 
relied on. They were each against persons who had been 
subpcnaed to attend Court as witnesses in favor of the plain- 
tiffs, in suits then pending; in each the return was made by 
individuals signing their proper names with the affix of the 
letters “D. 5.” The Court, in each case, recognises the per- 
son making the return as the deputy sheriff, but the objection 
was to the form of the return, which was precisely as in this 
case. These decisions are, no doubt, right, as applied to those 
eases. They do not, however, govern this. The defendants, 
in those cases, were those persons who were at liberty to con- 
trovert the return, even if made by the sheriff himself. In 
the former, the judgment was against the defendant, upon the 
ground that it was proved that the person making the return 
was the deputy ; and in the latter, for the defendant, because 
there was no proof of that fact. In our case, the defendant, 
is the sheriff who cannot be heard to disavow the official act 
of his deputy. 

Tomlinson, itis admitted, was the defendant’s deputy; as 
such, it was within his power to execute the writ in the original 
suit, and it was his duty to have taken the bail bonds as re- 
quired by law. For this misfeasance, the sheriff is answera- 
ble to the plaintiff. Against the deputy, no action could have 
been sustained by the plaintiff. His remedy is against the 
sheriff, the principal. There is no error. 

Perr Curiam. Judgment affirmed, 
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SIMEON WARBRITTON v. RICHARD A, SAVAGE. 


If one joint-owner of a crop sells to the other his share of it to pay a debt, 
aud it is divided in the presence of both, for the purpose of ascertaining the 
amount to be eredited on the debt, there is no trespass in the purchasing 
partner’s removing the property, though forbidden by the other. 


Action of Trespass, v2 et arms, tried before Manny, J., at 
the Spring Term, 1857, of Edgecombe Superior Court. 

The declaration was, for forcibly taking away a quantity of 
cotton, 

One Aellibrew, a witness for the plaintiff, stated that, in 
the tall of the year, 1855, the defendant came to him, and re- 
quested him to go and divide a crop between him and the 
plaintiff. Ife went, and one Worsely divided the corn, tod- 
der and cotton, each into two equal parts, the plaintuf and 
defendant both being present. 

One Janning swore that he was present when the division 
was made; that, in the presence of the plaintiff, after the cot- 
ton was divided, the defendant gave instructions to the wit- 
ness, who was in his employment, to carry all the eotton away, 
and he did so. The plaintiff made no objection at first, but 
after some of the cotton had been put into a cart, he claimed 
the cotton, and forbid the taking away of the part allotted to 
him. Ele stated further that defendant leased the land on 
which the erop was made from John Ruffin, and agreed that 
the plaintiff should cultivate the land, the defendant furnish- 
ing a horse, and food for one horse during the year 1855, and 
that the crop should be divided equally. 

Worsely proved that plaintiff forbade the defendant from 
taking away the cotton, and threatened him with a law-suit 
if he did so. 

The defendant preduced several witnesses, who stated that, 
in the summer and fall of 1855, prior to the division of the crop, 
the plaintiff in conversation with them, said that he was indebted 
to the defendant, and that the latter was to have the whole of 
the crop, until the debt he owed defendant was satisfied. The 


JUNE TERM, 1857. 383 


Warbritton v. Savage. 


plaintiff, in conversation with one of the witnesses, stated, 
that he owed the defendant for seven barrels of corn, at $4 
per barrel. Other witnesses proved that plaintiff owed de- 
fendant for provisions furnished that year, previously to the 
division, and that the amount of plaintiff’s indebtedness 
was greater than the value of the cotton. One witness testi- 
fied that, while the division was going on, he asked the plain- 
tiff for the payment of a judgment which he held on him, to 
which he replied, he could not get his money then, for it 
would take all he had, to pay the defendant the debt which 
he owed him. 

The plaintiff contended that, by the division, the title to 
the cotton vested in him, and that he was, by that division, 
put in possession of it. 


The defendant insisted that it was not the intention of the 
parties, by the division, that plaintiff should be put in posses- 
sion of the cotton, but merely to ascertain the amount of the 
plaintiff’s share, so that he might receive credit for the value 
of it on the defendant’s account, and that plaintiff! had no 
such possession as would enable him to maintain the action. 


The Court instructed the jury that a division and allotment 
of the cotton into two parcels, under the circumstances stated 
by the witness Isillebrew, imported a purpose, in the absence 
of proc to the contrary, of giving and vesting in each party, 
what belonged to him. Whether there was proof to the con- 
trary, was submitted to the jury as a question of fact. Ifit 
was divided with a view to give each party what belonged 
to him, this action might be sustained, unless there was, after 
the division, an agreement on the part of the plaintiff, that 
his share of the cotton should go in payment of the defend- 
ant’s debt, or stand asa pledge forit. Defendant excepted 
to the charge. 


Verdict for the plaintiff. Judgment and appeal. 


Dortch, for plaintiff. 
Rodman, for defendant. . 
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Batrix, J. In one part of his Honov’s instructions to the 
jury, we donot concur. He told them that if the cotton “ was 
divided with a view to give each party what belonged to him, 
this action might be sustained, unless there was, after the di- 
vision, an agreement on the part of the plaintiff, that his share 
of the cotton should go in payment of the debt due the de- 
fendant, or stand as a pledge for that debt.” Now, it seems 
té us, that the law applicable to the contract was the same, 
whether the agreement was before or after the division, if it 
were the intention of the parties, as was contended by the de- 
fendant, that the division should be made merely to ascertain 
the amount of the plaintiff’s share, so that he might receive 
credit for the value of it on his account with the defendant. 
The testimony admitted of that construction, and if the Jury 
should believe that such was the intention of the parties, we 
are not aware of any principle of law to prevent its being ef- 
fectuated. The plaintiff had an undoubted right to sell his 
undivided share of the cotton to the defendant, either for cash, 
or in payment of a former debt; and then it would belong to 
the defendant as soon as it was set apart and ascertained bya 
division. We cannot distinguish this case, in principle, from 
that of a sale of a part only of a large quantity of goods, when 
such part cannot be ascertained without weighing, or measur- 
ing, or other act of separating, or distinguishing it from the 
rest. There, the purchaser cannot obtain a title to the goods 
until his portion has been set apart; but it is clear that his 
title would accrue, in consequence of the previous agreement, 
the moment it was set apart; Morgan v. Perkins, 1 Jones’ 
Rep. 171. The cases cited and relied upon by the plaintiff's 
counsel, are not at all opposed to this view; Jzoss v. Swear- 
ingen, 9 Ire. Rep. 481, proves only, that where a lease is 
made, the rent to be paid in a part of the crop, the contract 
is executory, and the title to the crop is in the lessee, until the 
Jessor’s part is separated and allotted to him, and that, there- 
fore, before that time, the lessor has no right to take posses- 
sion of any part of the crop, without the consent of the lessee. 
But can it be doubted that the effect of the contract of lease 
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will give the lessor a title to the part allotted to him, the mo- 
ment the division ismade? There could be no necessity for 
anew agreement after the division. The case of Brazier v. 
Ansley, 11 Tre. Rep, 12, instead of militating against, rather 
confirms, our position. The Court say, “in a case like this, 
which, in principle, is similar to that of a sale of a lesser part 
out of a larger, the appropriation by the landlord was incom- 
plete, until ratified by the cropper, or his agent and vendee, 
the plaintiff. It would be manifestly unjust to suffer the 
landlord to be sole judge of the rights of the cropper. Not 
only was the assent of the plaintiff withheld, but he positively 
refused to receive the corn set apart from him, or his prinei- 
pal.” Would the result have been the same, had the cropper 
assisted in the division? Wouldit have required anew agree- 
ment made between him and his landlord, to vest in him the 
title to his share? We certainly think that his assent to take 
would have been implied, and that the moment his portion 
was separated from that of the landlord, it would have be- 
come, to all intents and purposes, his property. In Hare v. 
Pearson, 4 Ire. Rep. 76, a case not referred to by the counsel, 
it was decided that, where one crops, or works with the owner 
of land for a share of the crop, and, after it is made, the crop 
is divided, the share of the cropper is liable to be sold, though 
it was levied on before the division, and thongh it still re- 
mains in the crib of the owner of the land. The Court said, 
“admit that Powell was the servant and cropper of the de- 
fendant, at the time the growing corn was levied on by the 
officer, as his property, (which then, in fact, was not his, but 
belonged to the defendant,) still, at the day of sale, the title 
to the corn actually sold, was in Powell, by the division pre- 
viously made with the defendant.” Now, if the division made 
it his, so as to render it liable to sale on a previous levy, we can- 
not see any reason why a contract of sale made previous to 
the division, should not make it his, so as to pass instantane- 
ously to the purchaser. In neither case can there be any 
necessity for an agreement to be made after the division to 
vest the title in him, in order to render it liable to the prior 
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levy of an execution, or to the operation of an antecedent con- 
tract of sale. Jor the error in the particular mentioned, the 
judgment must be reversed, and a venire de novo awarded, 


Perr Curiam. Judgment reversed. 


Doe on the demise of H. M. GILES v. J. M. PALMER. 


A sale of land under, and by virtue of, a judgment and execution, transfers, 
at law, all the estate, rights and interest, of the defendant, in the execution, 
even the legal estate which he holds as trustee. 


Tris was an aAcrion of EsEcTMENT, tried before Sary- 
pers, J., at the Spring Term, 1857, of Orange Superior Court. 

J. M. Palmer made a deed of trust of the property in ques- 
tion to N. J. Palmer, trustee, dated 21st of March, 1853, to 
secure various creditors therein mentioned, upon conditions 
and provisions which, the plaintiff contended below, were 
fraudulent and void as against creditors. This property was 
sold by the trustee, and bought by Henry Lutterloh at a full 
price, who conveyed the same to the defendant, as the trustee 
of his wife. 

While Palmer was thus seized, the property in question was 
levied upon and sold, by virtue of an execution in favor of Ioley 
and Woodside against him, and the plaintiff purchased it at 
auction, and took the sheriff’s deed for the same. 

There were various important questions growing out of the 
validity of the instrument, but the Court perceiving that there 
was error in the charge of his Honor, npon the general right 
of the plaintiff to recover, independently of these questions, 
therefore, declined to hear them discussed. 

Judgment below was rendered pro forma for the defendant, 
on the case agreed. Plaintiff appealed. 


Bailey and Fowle, for plaintiff. 
Graham, for defendant. 
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Nasu, C. J. The defence offered in this action, cannot 
avail the defendant here. The defendant holds the land in 
question as trustee for his wife; as such the legal title is in 
him. he lessor of the plaintiff is the purchaser of the land 
at a sheriff’s sale, under an excention against the defendant. 
A purchaser at a sheriff’s sale succeeds to all the rights of the 
defendant in the execution; that is, acquires the interest the 
latter had, whatever that may be, in the state it was in at 
the time the execution was levied. Rutherford v. Green, 2 
Ire. Eq. 121. The defendant, in the execution, cannot deny 
the purchaser’s right to stand in hisshoes. Should the plain- 
tiff, in this case, attempt to deprive the trustee of the posses- 
sion of the premises, the remedy of the cestue que trust will 
be in a Court of Equity. 

There is error in the judgment below, and, by consent of 
the defendant, judgment is rendered for the plaintiii. 


Per Curiam. Judgment reversed, 


REDMOND R. DUPREE v. ELIZABETH DUPREE AND ABRAM 
MOYE. 


The purchase of a particular estate in land ':7 a reversioner, is no evidence tend- 
ing to show that a claim for damages, which the purchaser had, on account 
of waste theretofore committed, was settled in that purchase. 

Tt is no objection to an action on the case in the nature of waste, that the re- 
yersioner purchased the estate of the particular tenant, after the waste 
was committed, 


Trespass on the case in the nature of waste, tried before 
Manty, J., at the Spring Term, 1857, of Edgecombe Superior 
Court. 

The land in question was devised by Willis Dupree to the 
plaintiff and James Dupree, in fee, and the latter assigned his 
estate to the plaintiff before the commission of the alleged 
waste. The defendant, Elizabeth, was the widow of the said 
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Willis, and, having dissented from her husband’s will, the 
lands in question were assigned to her for dower, in November, 
1849. 

It was proved that the defendant, Abram, in 1854, cultiva- 
ted the premises jointly with the other defendant, and with 
her assent, in the Spring of that year, cut down the trees in a 
portion of the grove around the dwelling, and cultivated it m 
cotton. He also cleaned up the yard back of the dwelling- 
house, and took off the top dirt, so as to make holes at places. 

Defendants relied on the plea of accord and satisfaction, 
and, to sustain it, they offered proof tending to show that, in 
1853, the estate of the dowress was worth $2000, and they 
showed a treaty for the sale of her right, and produced a deed 
dated in November, 1854, showing a consideration paid by 
plaintiff to defendant, Elizabeth, of $1750, and a conveyance 
of her estate to him for that sum. 

The defendants’ counsel contended that, plaintiff having 
purchased the estate of the dowress, after the alleged waste 
was committed, this action could not be sustained. 

His Honor ruled that there was no evidence to sustain 
the plea of accord and satisfaction. To which defendant ex- 
cepted. He was further of opinion that his right of action 
was not taken away by the purchase of the dower interest, af- 
the waste was committed. Defendant further excepted. 

Verdict for plaintiff. Judgment and appeal. 


B. F. Moore, for plaintitf, 
Rodman, for defendant. 


Battie, J. The defendants objected to the plaintiff’s re- 
covery, upon two grounds: 

1st. Because of an accord and satisfaction. 

Qndly. Because the plaintiff had purchased the life-estate of 
the defendant, Elizabeth Dupree, before the commencement 
of his action. 

We are of opinion that there was no evidence to support 
the first objection, and that, in law, the second is not tenable. 
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1. The only testimony offered to prove the accord and sat- 
istaction, was the treaty between the parties for the purchase 
of the defendant, Elizabeth’s, life estate, and the deed by which 
it was conveyed to the plaintiff, upon the payment of the 
price by him. We are unable to perceive any such necessa- 
ry, or even probable, connection between that transaction, 
and the adjustment of the damages which the plaintiff had a 
right to claim for the injury done to the land by the defend- 
ants, as to make the one a settlement and compensation for 
the other. In all the cases cited and relied upon by the coun- 
sel for the defendant, where one thing is presumed from 
another, the presumption is founded upon the principle that 
the one is ordinarily the consequence of the other. 

Thus, as it is common in England for the purchaser of goods 
to give his note for the price, a note given after the purchase 
of goods is, in the absence of direct proot, presumed to have 
included the price of such goods. Motrie v. Harris, 1 Moody 
and Malkin, 322. So, an order for money is not usually left 
in the hands of the drawee, unless the money has been paid. 
Hence the possession of the order is admitted as evidence of 
the payment. Blount v. Starkey, Tay. Rep. 110. So, of all 
the other cases where such presumptions have been allowed; 
and they can never be safely admitted, unless observation and 
experience have shown that, in the large majority of instances, 
certain facts have caused, or been followed by certain results. 
Can it be shown from observation and experience that the 
purchase of a particular estate in land by a reversioner, or re- 
mainderman, usually embraces an adjustment of the claim for 
damages which the purchaser may have against the vendor # 
Is itso in the analogous case of a purchase by a remainder- 
man of a life-estate in slaves, or other personal property? It 
may, perhaps, be said, and said truly, that such instances are 
too rare for the production of any such cases. If so, it will be 
rather hazardous to lay down any rule of presumption on the 
subject. The fact might be so, or it might not beso. It is 
a mere matter of conjecture, and conjecture is no proof in fa- 
vor of him who is boundto make proof. Sution v. Madre, 2 
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Jones’ Rep. 320. We, therefore, agree with his Honor that 
there was no evidence given in support of the plea of accord 
and satisfaction. 

2. The second objection is founded upon the idea that there 
must exist a particular estate, and a reversion at the time 
when the action is brought, as well as when the waste was 
committed. In support of ihis, the counsel for the defendants 
relies upon the authority of Co. Lit. 35 b., where it is said: 
“ Note, after waste done, there is a special regard to be had 
to the continuance of the reversion in the same state that it 
was at the time of the waste done; for, if after the waste, he 
granteth it over, though he taketh back the whole estate again, 
yet is the waste dispunishable : so if he grant the reversion to 
the use of himself and liis wife, and of his heirs, yet the 
waste is dispunishable, and so of the like; because the 
estate of the reversion continueth not, but is altered, and con- 
sequently the action of waste for waste done before (which 
consists in privity) is gone.” The counsel referred also to the 
ease of Bacon v. Smith, 41 Eng. Com. Law Rep. 571, where 
Parreson, Judge, in remarking upon this passage, said “it 
had immediate reference to the old form of action, but the 
rule equally applies to an action on the case in the nature of 
waste.” It is unnecessary for us to enquire whether if the 
plaintiff, in the present case, had granted away his reversion, 
he could have maintained his action. If he could not, it 
would not be for the want of privity, simply because privity 
is not now necessary to the action on the case in the nature of 
waste. Instead of being confined, as the old action of waste 
was, to the owner of the inheritance against his immediate 
tenant for life, or years, it may be brought by a person in re- 
mainder or reversion for life, or years, as well as in fee, or in 
tail, and against a stranger as wellas against a tenant. 2 
Saund. Rep. 252, note 7; Wellzams v. Lanier, Busb. Rep. 30; 
Dozier v. Gregory, 1 Jones’ Rep. 100. It may be brought 
also in the tenuit against a tenant, after the term for life, or 
years, has expired. Aznlyside v. Thornton, 2 Black. Rep. 
1i1l. Privity, then, not being essential to the maintenance 
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of the action, we are not aware of any principle which forbids 
a suit by a remainderman or reversioner after the purchase 
by him of a particular estate, for waste done before. 

The counsel contends that the right to damages is an incident 
to the tenure, and that when the plaintiff has, by his own act, 
put an end to the tenure, the incident must be extinguished 
with it. But we have seen that the right to damages for the 
waste does not depend on the tenure, and, of course, the infer- 
ence that it must cease with it, cannot be legitimately drawn. 

There is no error in the judgment, and it must be affirmed. 


Per Curiam. J udgment aturmed. 


Doe on the demise of LUCIAN N. BRUCE et. al v. THOMAS FAUCETT. 


Where a deed of bargain and sale, reciting its object to be to secure the pre- 
mises to the sole and separate use ofthe bargainor’s daughter, and a consid- 
eration of one dollar, moving from the bargainee, conveyed the same to the 
said bargainee and his heirs in trust, for the sole, separate and exclusive 
use of the said daughter and her heirs, on the death of the daughter, leav- 
ing children, her heirs-at-law ; Held, that the said heirs-at-law could not 
maintain an action of ejectment; and the legal estate still remained in the 


trustee, 


Tus was an action of EJECTMENT, tried before Saunvers, J., 
at the Spring Term, 1857, of Orange Superior Court. 

The lessors of the plaintiff showed that they and the defend- 
ant claimed under John A. Faucett, and produced a deed 
for the premises in question, being a part of lot no. 122, in the 
town of Hillsborough, from him to Ilenry laucett, his father, 
dated Ist of July, 1830, and a deed from Ilenry Faucett back 
to John A. Faucett, dated 4th of July, 1881, conveying the 
samé premises to him in fee, for the sole, separate and exclu- 
sive use of Harriet Bruce, the wife of George W. Bruce, and 
the daughter of the said Henry, and her heirs, forever, exclud- 
ing all right and interest of the husband, which was also ex- 
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ecuted by the said G. W. Bruce, the husband. They then 
proved that. Harriet Bruce died in 1842, and that they are 
her children and heirs-ait aw; the eldest of whom attained to 
his majority a few days before the date of the demise alleged 
in the declaration. 

The defendant contended that, at the instance and request 
of Mrs. Bruce, lot 122 was, on the 24th of Iebruary, 1884, 
exchanged for lots 89 and 90, in the said town of Hillsborough, 
which belonged to John A. Faucett, and that a deed was, on 
that day, executed by John A. Faucett, G. W. Bruce, and 
Harriet Bruce, to Thomas Faucett, conyeying the said lot, 
(no. 122,) to the said Thomas, stripped of the trust, who again 
conveyed to John A. Fancett, and a deed was, at the same 
time, executed by John A. Faucett to Thomas Fancett, for 
lots nos. 89 and 90, who reconveyed the same to John A. 
Faucett in trust, for the sole and separate use of Harriet 
Bruce and her heirs, furever. 

The defendant further showed, that on the 18th of February,. 
1846, John A. Faucett conveyed lot no. 122 to Joseph Allison 
in trust, for the payment of debts, and, on the 29th of Nov., 
1849, he sold the same to the defendant. 

All these deeds were in fee simple, but Harriet Bruce was 
not privily examined as to her execution of the deed in 1834, 
which was proved and registered after her death, only as to 
John A. Faucett. 

It was shown that possession had been, agreeably to these 
conveyances, ever since they were made, and that George 
W. Bruce, the husband of Harriet Bruce, had survived her, 
and was still living. 

A verdict was taken for the plaintiff, by consent, subject to. 
be set aside, and a nonsuit entered, in case the Court should 
be of opinion that the action could not be sustained. 

His Honor, according to the agreement, afterwards set 
aside the verdict, and ordered a nonsuit. Plaintiff appealed. 


Graham and Barley, for plaintiff. 
Norwood, tor defendant. 
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Barriz, J. The construction put by his Honor upon the 
deed under whieh the lessors of the plaintiff claim, 1s correct. 
It did not pass the legal estate to the heirs-at-law of Mrs. 
Bruce, and of course they cannot maintain their action of eject- 
ment. The deed is one of bargain and sale, which operates 
to convey the title by the force and effect of the statute of 
uses, 27th Hen. 8th, (sec. 1 Rev. Stat., ch. 48, sec. 4; Rev. 
Code, ch. 48, sec. 6.) Asa deed of bargain and sale, it 1s 
governed, in this State by the same principles which were ap- 
plied to itin England. It must have a pecuniary, or other 
valuable consideration. Blownt v. Blount, 2 Car. Law Rep. 
587; Brocket v. Hoscue, 1 Wawks’ Rep. 64. Though in form, 
a deed of bargain and sale, yetif the only consideration is 
that of love and affection, it will operate as a covenant to 
stand seized. Slade v. Smith, 1 Hay. Rep. 248; fateh v. 
Thompson, 3 Dev. Rep. 411; Cobb v. Hines, Busb. Rep. 348. 
If no consideration, either good or valuable, appear on the 
face of the instrument, or can be proved alzunde, it will be 
void. Springs v. Llanks, 5 Ive. Rep. 80; Sackson v. Haugh. 
ton, 8 Ire. Rep. 457. In the late case of Smeth v. Smith, 1 
Jones’ Rep. 135, other incidents, which attached to deeds of 
bargain and sale in England, were held to apply to them in 
this State. Thus, the Court say ‘itis settled that, a future con- 
tingent use to one unknown, or not in esse, cannot be raised 
by a deed of bargain and sale. It is also settled that a use 
cannot be raised by a general power of appointment given to 
the taker of the first estate in the use; and the case is much 
stronger where the power of appointment Is given to a stran- 
ger.” 

All these eases have been referred to.for the purpose of 
showing that the same principles apply to deeds operating 
under the statute of uses here, as they do to deeds operating 
under the same statute in England. There is still another 
rule which applies to a deed of bargain and sale in England, 
which we have not yet noticed. It is, that if a use be de- 
clared on the legal estate in the hands of the bargainee, the 
statute will not execute it, upon the ground that it will not 

10 
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execute a use upon ause. 2 Black. Com. 355. Thus, if A, 
by a deed of bargain and sale, sold land to B, to the use of 
C, though a valuable consideration may have passed from 
both B and OC, the statute would execute the first use only, 
leaving a trust in favor of C, which could be enforced nowhere 
but in a Court of Chancery. On the absence of any adjudi- 
cated case to the contrary, we do not feel at liberty to with- 
hold the application of the same doctrine here. Indeed, from 
the repeated recognition, by our courts, of the principles which 
prevail in England in relation to this kind of conveyance, we 
feel bound to apply it. The consequence is, that we must 
hold that the legal title to the lot of land in question is stil 
outstanding in the hands of the bargainee (the trustee) or his 
alienee, and the lessors of the plaintiif having a trust only, can 
have relief only in a Court of Equity. 


Perr Contam. Judgment affirmed. 


WILLIAM HAWS, to the use of JESSE THOMPSON, v. JOHN CRAGIE, 


The presumption of payment, arising from the lapse of time, applicable to a 
bond executed in another State, is that allowed by our law, and not that 
which prevailed in the State where the bond was executed. 


Action of prst, tried before his Honor, Judge Saunprrs, 
at the Spring Term, 1857, of Alamance Superior Court. 

The plaintiff declared on a bond executed by the defendant 
in the State of Virginia, more than ten years before the bring- 
ing of this suit, and less than twenty years. 

There was no evidence to prove that the presumption, aris- 
ing from the lapse of ten years, was rebutted, and the defend- 
ant insisted that the plea of payment was sustained, and asked 
his Honor so to instruct the jury. 

The plaintiff contended that there was a presumption ; that 
the presumption of payment arising under the common law, 
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was the rule to govern the case, as that was presumed to be 
the law prevailing in Virginia when the bond was executed. 

His Honor being of the latter opinion, so instructed the 
jury, who found a verdict for the plaintiff; and judgment be- 
ing rendered accordingly, the defendant appealed, upon ex- 
ceptions to the charge of the Court. 


Heli and Baaley, for plaintiff. 
Graham and Long, for defendant. 


Barris, J. The question involved in this case is, whether 
the common law presumption cf payment, which is assumed 
to prevail in Virginia, where the bond was executed, or that 
of this State, in which the action has been brought, shall form 
the rule of decision. In other words, it isa question between 
the lex loct contractus and the lew fore; and, in our opinion, 
the weight of authority is decidedly in favor of the latter. It 
is admitted that, “in regard to the merits and rights involved 
in actions, the law of the place where they originated, is to 
govern; but that all forms of remedies and judicial proceed- 
ings are to be according to the law of the place where the ac- 
tion is instituted, without any regard to the domicil of the 
parties, the origin of the right, or the country of the act.” 
Story’s Conf. of Laws, sec. 558. So, that the true enqutry is, 
whether the time which raises the presumption of the pay- 
ment of the bond, regards the rights and merits of the action, 
or is involved in the form of the remedy, and judicial proceed- 
ings which have been instituted for the recovery of the debt. 
Now, it cannot be disputed that the forms of process, and the 
rules of pleading, appertain to the remedy, and that with re- 
gard to them, the Jew fori must prevail. 

The plaintiff’s counsel virtually admits this by not object- 
ing to the plea of payment; for it is well known that, at com- 
mon law, a bond being under seal, could not be discharged, 
except by an instrument of as high a nature, to wit, a release 
under seal. Hence, the plea of payment was not allowed tc 
an action of debt on a bond, until the statute of 4th Anne. 
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ch. 16, sec. 12, authorised its use. If then, the common law 
is in force in Virginia, unaffected by the statute of Anne, and 
our rules of pleading had to be governed by it, the plea of 
payment would have to be rejected, for which nobody con- 
tends. As we have a right to apply our own rules of plead- 
ing to an action brought here upon a foreign contract, we 
think it clear that we must decide upon the merits of the con- 
troversy by our own rules of evidence. The mischiets of a 
contrary doctrine are obvious; for if we were to admit evi- 
dence according to the lex loce contractus, “one of our citizens 
might,” as was forcibly said by the defendant’s counsel, “ be af- 
fected by the testimony of negroes, or other persons, whom it 
is the settled policy of our law to reject as witnesses.” It can- 
not be denied that, when lapse of time is used as a defence 
against a bond, it is upon the ground of its being evidence of 
payment. After a long period, the law recognising the diffi- 
culty of procuring direct testimony, allows the party to resort 
to, and avail himself of, presumptive evidence ; and unless it 
be rebutted by counter evidence, it may have all the weight 
of the most positive proof. Defences founded upon presump- 
tions being thus liable to be met and repelled by counter 
proofs, are not so strong as statutes of limitation, which bar 
the remedy, and sometimes the right, after certain periods. 
And yet we find that all these are regarded as affecting the 
“forms of remedies and judicial proceedings.” Thus, Mr. 
Justice Story, in his Conflict of Laws, section 576, says, “In 
regard to statutes of limitation, or preseription, there is no 
doubt that they are strictly questions affecting the remedy, 
and not questions upon the merits. They go ad litis ordina- 
tionem, and not ad lites decistonem, in a just juridical sense. 
The object of them is to fix certain periods within which all 
suits shall be brought in the Courts of a State, whether they 
be brought by subjects, or by foreigners. And there can be 
no reason, and no sound policy, in allowing higher or more 
extensive privileges to foreigners, than to subjects.” Again, 
in section 577, he says: “It has accordingly become a formnu- 
lary in international jurisprudence, that all suits must be 
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brought within the period prescribed by the local law, (lew 
ori,) otherwise the suit will be barred ; and this rule is equal- 
ly as well recognised in foreign jurisprudence, as it is in the 
common law. Not, indeed, that there are no diversities of 
opinion upon this subject; but the doctrine is established by 
a decisive current of well considered authorities.” These 
principles are founded in justice, as well as convenience, and 
our Courts will always be found ready to adopt, and give ef- 
fect to them. Thus, in the case of Watson v. Orr, 3 Dev. 

rep. 161, the Court said, that “ the law of the country where 
a contract is made, is the rule by which the validity of it, its 
exposition, and consequences, are to be determined.” But 
if a suit be brought upon it in the Courts of this State, any 
defence which the defendant may be able to make, must, as 
we think, be availed of, according to our rules of pleading, 
and be established according to our rules of evidence. The 
saine principles will be found to prevail in the jurisprudence 
of our sister States. Atleast the diligent research of the coun- 
sel for the plaintiff has failed to bring to our attention a case 
in Which a different doctrine has been the rule of decision. 
Lhe case of Lorton v. florner, cited from the 16th Ohio Rep. 
145, has a head-note which seems to make it an exception. 
The note is, that “a contract made in the State of New York, 
for the payment of money in that State, the maker residing 
there at the time of its execution, is controlled by the laws, 
and affected by the statute of lmitations of that State.’ “in 
jooking inte the opinion of the Court, we find that the deci- 
sion was founded upon a statute of the State of Ohio, (cited as 
section 4th of the statute, Swan 555,) which declared that all 
actions founded on a contract between parties residing with- 
aut this State at the time such contract was made, and which 
are barred by the laws of such State, shall be barred when 
brought in this State.” The case, then, furnishes a strong Im- 
plication that, but for the statute ef Ohio, which gave effect 
to the New York statute of limitations, if would have been 
governed by the ordinary statute of limitations of Ohio, and 
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is thus an authority against the argument which it was intend- 
ed to support. 

There is a class of cases, the doctrine of which may, by 
some persons, be supposed to be at variance with that which 
we suppose to have been settled by the arguments and au- 
thorities which we have produced. It is, where personal pro- 
' perty is adversely held in a State, for a period beyond that 
prescribed by the laws of that State, and after that period has 
elapsed, the possessor removes into another State, which has 
a larger period of limitations, or is without any statute of lim- 
itations, and it has been held that the title of the possessor 
cannot be impugned in the latter State. See Shelby v. Guy, 
11 Wheat. Rep. 361. Jt is manifest that there is a marked 
listinction between the effect of a statute which gives a right, | 
and one which merely bars aremedy. It may be the duty 
ot every State, upon the principle of comity, to protect a right 
or title, no matter how acquired, under the laws ef another 
State, whether by the direct and immediate effect of a con- 
tract, or an act, or by an act coupled with long possession ; 
but a very different question is presented when the rules ot 
pleading, and evidence of the Jew forz, are involved. These 
rules are so various and minute in different countries, that it 
would be utterly impracticable for the judicial officers of any 
one country or State, to ascertain them, and use them as the 
means of decision. Its own rules of pieading and evidence, 
the Judges may, by long study and practice, learn and apply, 
with some hope of doing justice to the suitors, and by these 
rules alone ought they to be governed. 

Our conelusion, then, is, that his Honor erred in holding 
that the presumption ef payment did not arise upon the lapse 
of more than ten years after the cause of action accrued on 
the bond in question, as prescribed in our statute of 1826, 
(Revised Code, ch. 65, sec. 18.) For this error the judgment 
muust be reversed, and a vendre de novo awarded. 


Per Curtam. Judgment reversed, 
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A negotiable instrument made for the purpose of being sold in the market, at 
the best price, endorsed by the payee in furtherance of that purpose, and 
sold for cash, by the agent of the maker, at a greater discount than six per 
eent. per annum, js usurious. 


Desr on a Bonn, tried before Saunpers, Judge, at the 
Spring Term, 1857, of Chatham Superior Court. 

Pleas “ general issue” and “usury.” 

The subscribing witness having proved the execution of 
the bond declared on, stated that the obligor, Murchison, re- 
quested him to take it to the defendant Rogers, to whom it 
was made payable, and get him to endorse it, and then to 
dispose of it on the best terms he could; that the defendant 
Murchison, had a considerable amount of money to raise by 
Chatham Court, then to come on ina few weeks, and that 
this bond was made for the purpose of borrowing money for 
that object; that after it was endorsed by Rogers, witness 
took the bond, and meeting with the plaintiff sold that, with 
other bonds to him, at a discount beyond six per cent. This 
witness stated, that he could not say certainly, that the 
bond was made for the purpose of being sold at a rate of in- 
terest exceeding six per cent.; that Murchison did not say 
so, and therefore, he could not say that he knew it to be made 
for that purpose ; that it was delivered to him to raise money 
and to sell it for as much as he could get; that the defendants 
were able to pay the bond at the time he sold it; that the 
plaintiff knew nothing of what passed between him and Mur- 
chison at the time the bond was executed. 

Plaintiff’s counsel asked the Court to instruct the jury, that 
the bond would only be void, if made expressly for the pur- 
pose of being discounted contrary to law. 

Gut his Honor charged the jury, that if they believed the 
evidence, the plea of usury was established. Defendants ex- 
cepted. | 

The jury, under this instruction, found for the defendants, 
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and the Court having given judgment in their favor, plaintiff 
appealed. 


Haughton, for the plaintiff. 
Phillips, for the defendants. 


Nasu, C. J. The question presented is one of alleged 
usury. Repeated attenipts have been made, in this State, to 
induce the Legislature to repeal, or modify the law concern- 
ing usury, and which have as often failed. It is, therefore, 
the established policy of the State, to retain the law forbid- 
ing the taking of usury, and though the act is a penal one, it 
is the duty of the judiciary to enforce it, in all cases, where 
the law applies, and as far as they can, to defeat every effort 
to evade it. The practice most frequently resorted to, to 
evade it, is that of sales, or pretended sales, of notes and other 
paper securities. Much difference of opinion exists, not only 
in decided cases, but among elementary writers upon the sub- 
ject. 1 Parsons on Contracts, 421-7. The difficulty has 
been to lay down some definite and practicable rule which 
shall distinguish between a sale, or a loan, in such transfers. 
The Supreme Court of this State, has, in several cases, laid 
down this principle clearly. In Collier v. Neville, 4 Dev. 
Rep. 30. The Court say: “The discounting of a bill or bond 
and taking the general endorsement of the holder, does ex ve 
termini constitute aloan, and if the rate of discount exceed 
that fixed by the statute, it is an usuriousloan.” This case is 
followed by that of MeLure v. Collins, 4 Dev. and Bat. Rep. 
910, in which, Collier’s case is approved. The Court say: 
“ But the ordinary transaction of discounting a note or bill 
with an endorsement or guarantee of the transferer, is a lend- 
ing within the statute. The party discounting does, in fact, 
lend money, on interest, to be repaid, either by the person 
receiving, or by some other party to the bill. There is a dis- 
tinction between taking a bill, and advancing money on it, 
with an endorsement, or guarantee, and one without. The 
last is a purchase, and may be for less than the real value = 
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the former is a loan, and within the statute of usury ; the pol- 
icy of the law is to enable the defendant, to make void, both 
assurances, in toto.” This case is followed by that of Ballin- 
ger Vv. Edwards, 4 Ire. Eq. 449. In speaking of a purchase 
of a note or bill for less than its real value, the Court say: 
“ But that is subject to this qualification, that it must be 
imerely a purchase of the security, and at the risk of the pur- 
chaser, and therefore, if the person who claims to be such 
purchaser, holds the party to whom the money is advanced, 
responsible for the payment of-the debt, it is not in /aw, or in 
fact, a purchase, but a loan of money upon the security, &c.” 
The only other case to which I shall refer, is that of Ray vy. 
McMullan, 2 Jones’ Rep. 229. These cases establish a clear 
rule by which to distinguish between a sale of a bill or note 
and a loan, to wit, when the instrument is transferred by the 
endorsement of the person receiving the money, it is a loan, 
because the endorser is Hable for the debt; but when the 
transfer is siinply by delivery, it is a sale, if the transaction is 
bona fide. 

What are the facts in this case? Murchison was obliged 
to raise a considerable sum of money to meet his liabilities at 
the succeeding County Court. Ile executed the note, in 
question, made payable to the defendant, who endorsed it 
over to the plaintiff, without any restriction, at a discount 
of more than six per cent. per annum. According to the 
cases referred to, the money was a loan to the defendant, and 
at a rate of discount, reserving more than six per cent. per 
annum. This was usurious. 

It is contended by the counsel for the plaintiff, that his 
ILonor below erred in charging the jury, that if they believed 
the evidence, it established the plea of usury ; that the inten- 
tion with which the note was made was a matter of fact to be 
ascertained by them. There was no question of intention in- 
volved in the case to be submitted to the jury. In Collzep v. 
Veville, it was held to be clear, that the discounting a bill or 
bond, and taking the general endorsement of the holder, does 
ex ve termine constitute a loan, and if the rate of discount ex- 
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ceed that fixed by the statute, it is usurious. This is reitera- 
ted in Ray v. McMillan, 2 Jones 227. In .that case as in 
this, that of Herr y. Davidson, 18 Tre. Rep. 454, was relied 
vn to support the objection, that though a loan be made at a 
vreater rate of interest than six pet cent., it is not usurious 
within the statute, unless there be a nee intent to violate 
the law, which is a question of fact for the jury, and it is, 
therefore, error in the Judge to treat it as a question of law. 

Judge Battle, in commenting on Kerr and Davidson, ob- 
serves: It is true, when the excess of interest may lrave been 
taken, because of a mistake ina matter of fact, as for instance, 
upon an erroneous calculation of interest, there the testimony 
must be subnutted to a jury, to ascertain whether there was 
# mistake or an usurious taking by design. This, says the 
opinion, and nothing more, was the decision in err and Da- 
yidson. 

There is another feature in this case upon which no stress 
18 laid, because it is desirable to clearly point out the dis- 
tinction, between a sale of a bill or note, and an usnrious con- 
tract growing out of the transfer of such instrument. 

The feature to which I allude is, that the note, in this case, 
was obviously made to be thrown into market—no stress, 
however, is laid npon this fact, for the reason above stated. 


Prr Curtam. There is no error, and judgment affirmed. 


SAMUEL COUCH v. GEORGE W. JONES, Adm’r,, et al. 


To work a hired slave at the business of blasting rock, in the night time, 
when fragments of falling rocks could not be seen, would not be taking 
ordinarily reasonable care of such property. 

But if a hired slave of his own accord, against the directions of the hirer, with- 
out his knowledge or consent, in the twi-light, when his presence was 
not easily discovered, took the place of one of the regular hands at that 


business, and was killed by a falling rock, the bailee would not be hable : 


for the loss. Prarson, J., dissentiente. 
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Action on the casr, tried before SAunprexrs, Judge, at the 
Spring Term, 1857, of Orange Superior Court. 

Lhe plaintiff declared for the value of a negro, hired by 
lim to the defendants, and killed whilst in their service on 
account of their want of proper care. 

John Purker, a witness for the plaintiff, testified that Cal- 
vin was hired to the defendants for the year 1858, and again 
tor 1854, to work upon the North Carolina rail-road, upon 
which they were contractors; that he was himself in their 
employment, principally engaged in blasting stone out of the 
road-bed, and that he was assisted in that business by one 
other white man, and fonr slaves belonging to the contrac- 
tors; that on the 4th of February, 1854, he had prepared six 
drills for blasting, late in the evening, which were fired oif 
after it was too dark to see fragments of falling stones, which 
might be thrown up; that Calvin assisted in loading the 
drills, and touched the fuse of one of them with a hghted match ; 
that they all ran off when the matches were applied, and 
had proceeded about a hundred and fifty yards, when Calvin 
was struck down dead by a falling stone, weighing twenty- 
five or thirty pounds, which struck him on the head; that it 
was not Calvin’s business to attend to the blasting, but to 
dump carts, and before the matches were applied, Mr. White, 
the defendants’ general agent and superintendant, in a loud 
voice, gave notice to all the hands, who were working in the 
cut, to remove their carts, and leave, which was done. He 
further stated, that Mr. White was at the place where they 
were preparing the blasts some fifteen minutes before the one 
in question took place, and during that time, Calvin was there 
also, assisting in loading the drills with gun-powder and _pre- 
paring for the blasts, and that he remonstrated with Mr. 
White against the danger of blasting in the dark, when they 
could not avoid the fragments of falling stones, but the other 
persisted, and the blasting took place ; that Abner, one of the 
regular blasting hands, left after Mr. White came up to 
where they were, and Calvin took his place; that there was 
a great deal of blasting of stone done in the year 18538, and 
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that although a general order was always given by Mr. White 
for all the other hands to leave before the matches were ap- 
plied, yet, that Calvin had often, during the year 1853, assist- _ 
ed in loading and firing the blasts in the presence of Mr. 
White, and with his knowledge, but that he had not been 
thus employed in 1854, and that this was the first day in 
1854 that the blasters and other hands worked together at 
the same place, and that they had never blasted before after 
dusk. 


Stephen A. White, a witness for the defendants, stated that 
he was the general agent of the defendants and superintend- 
ed the work; that he was present when this blast was made: 
that it was not quite dark, but deep dusk; that it was Cal- 
vin’s business to dump the carts, and that before the matches 
were applied, he gave orders, in a voice, loud enough to be 
heard by all the other hands, for them to leave; that he did 
not see Calvin at.the drills, and did not know that he was 
there; he saw four hands a@ the spot, and supposed them to 
be the four, whose duty it was to be there; that he always 
told the hands to leave before the blasting took place. 


The Court charged the jury, that the defendants were bound 
to use ordinary diligence in the working of the slave, and if 
they should find that the blasting of rock was a dangerous 
business, and that the danger was increased by blasting after 
dark, it would be such an act of rashness as @ man of ordina- 
ry prudence would not be guilty of, and as such, would make 
the defendants liable. But if the jury should further find 
that the appropriate business of the slave was to attend to the 
earts, and the overseer had given the order for those thus em- 
ployed to get out of the way, and the others lad done so, but 
that Calvin, against his general order, and without the know- 
ledge of the overseer, had taken the place of one of the hands 
engaged it blasting, and in consequence was killed, their 
verdict should be for the defendants. Plaintiff excepted to 
to the latter part of this charge. 


Verdict for the defendants. Judgment and appeal. 


JUNE TERM, 1857. 405 


Couch v. Jories, 


Norwood, for the plaintiff. 
Bryan and Phillips, for the defendants. 


Barrie, J. The only part of the charge of his Honor to 
which the plaintiff excepts, is that wherein he instructed the 
jury, if they should find that the appropriate business of the 
slave in question was to attend to the carts, and the overseer 
had given the order for those thus employed to get out of the 
way, and the others had done so, but that Calvin, against his 
general order, and without his knowledge, had taken the place 
of one of the hands engaged in blasting, and in consequence 
thereof was killed, their verdict should be for the defendants. 
The counsel for the plaintiff contends that this part of the 
charge was erroneous; for that the instruction should have 
been, that under the circumstances of the case, the conduct 
of the defendants’ agent was rash, and evinced, a reckless dis- 
regard of danger; that he ought not to have permitted Calvin 
to be present when the blast was made, and that by permit- 
ting his presence, he had not taken that degree of care of him 
which the law requires; and that, consequently, the defend- 
ants (his employers) were liable for the loss of the slave. 

If the testimony of the plaintiff’s witness, Parker, had been 
the only evidence in the cause, we concede that there would 
have been made out a plain case of the want of ordinary care, 
and the defendants would have been responsible; and so his 
Honor very properly instructed the jury. But the testimony 
of the defendant’s witness, White, presented the case in a dif- 
ferent aspect, and it was to that, the instruction complained of 
was directed; andit is our duty to say whether, in reference 
to that, it was erroneous. Now, it will be borne in mind that, 
with regard to the finding of the Jury upon the comparative 
reliance to be placed upon the statements of the respective 
witnesses, we have nothing todo. It was their province alone, 
unassisted by an intimation, even from the presiding Judge, 
to determine which account of the transaction—that given by 
Parker, or that given by White—was to be taken ag the true 
one. The office of the Judge was confined to the duty of in- 
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forming the jury what was the law applicable to the case in 
the different views in which it was presented by the testimo- 
ny. In the absence of a prayer for any more special instruc- 
tions, we think his Honor did all that duty required, when he 
charged that, upon one state of facts, which we see was that 
testified to by the witness, Parker, the defendants were hable 
for the loss of the slave, but upon another state of facts, which 
we also see was sworn to by the witness, White, the defend- 
ants were not, in law, responsible for such loss. Whether 
the latter instruction was erroneous is the only question which 
we have to consider. The testimony of White is, that he was 
the overseer of the hands when the fatal blast was made; that 
it was then not quite dark, but deep dusk ; that it was not the 
business of the slave, Calvin, to make blasts, but to dump 
carts; that before the matches were applied, he gave orders 
in a voice loud enough to be heard by all the other hands, tor 
them to leave, and that he always gave such orders on such 
occasions ; that he did not gee Calvin at the drills, and that he 
didnot know that he was there; and that he saw four negroes 
only, there, on that occasion. In considering his Honor’s 
charge, with reference to this testimony, we should take to be 
true the statement of the witness, Parker, that, during the 
preceding year, the slave, Calvin, notwithstanding the gen- 
eral order of the overseer, White, to the contrary, did some- 
times assist in blasting, without rebuke from him; that on 
the occasion when the slave was killed, he took the place of 
one of the negroes, whose business it was to make blasts, that 
it was too dark to see falling stones, and that he had run off 
after the matches were applied, and had gone to the distance 
of about one hundred and fifty yards, when he was killed by 
a large fragment of falling stone. This occurred on the last 
Monday of February, 1854, it being the first occasion on 
which blasts were made that year. The slave, Calvin, was 
hired by the defendants to work on the rail road, and his pro- 
per business was that of dumping carts. The defendant had 
the right, therefore, to set him to work at the place where the 
blasting was done, and the only ground of complaint which 
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can be made, is that he was permitted to take the place of 
one of the blasting hands, and to assist in setting fire to the 
matches. The enquiry is narrowed down to this, then—was 
it the omission of ordinary care in the overseer not to have 
seen that Calvin was present, assisting in fixing off the blast? 
The counsel for the plaintiff contends that it was ; and that he 
might have seen Calvin and ordered him away, had not the 
blast been made in the night. The witnesses differ somewhat 
in their statements as to the degree of darkness which then 
prevailed; but neither of them says it was too dark to see a 
man, or to distinguish one man from another, though it was 
too dark to see the falling stones. Mr. White says that he 
did see four men, (the preper number present,) but he did not 
observe that Calvin was one of them. Calvin had just be- 
fore, as Mr. Parker says, changed places with Abner, one of 
the regular blasting hands. Was it a want of ordinary care 
in Mr. White, the overseer, not to have noticed the change? 
Mr. White had not ordered him to be there; on the contrary, 
he had just before, in a loud voice, told all except the regu- 
lar hands, to leave. His indulgence in the previous year, to 
Calvin’s propensity for the business of blasting, may lead us 
to believe, thatif he had seen him, he would not have driven 
him away. le had, however, on that occasion, in a general 
order, told him to leave, and his only fault then, (if fault it 
was) was in not having seen Calvin change places within Ab- 
ner. Was this an omission of ordinary care for Calvin’s sate- 
ty? Upon the best consideration which we are able to give 
to the subject, we are constrained to say, that we do not think it 
was. ‘ Ordinary care, (say the Court, in /leathcock v. Pen- 
nington, 11 Ire. Rep. 640,) is that degree of it, which in the 
same circumstances, a person of ordinary prudence would take 
of the particular thing, were it his own.” ‘This definition does 
not fix a standard by which any thing like an approach to 
mathematical exactness and certainty can be attained. The 
very nature of the subject forbids it. What man can be se- 
lected as the model of ordinary prudence? What is ordinary 
prudence, as distinguished from that which is more or less 
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than ordinary? It is very nearly, if not quite impossible, for 
any one man to establish a certain and invariable standard for 
himself, much lessfor others. In such cases the law has giv- 
ena rule, without affording us a certain guide, by which to 
followit. Necessity requires some rule, and therefore, the 
law has prescribed one. The nature of the subject prevents an 
approach, in such rule, to more than moral certainty, and 
we must be content to follow it as best we can. 

In the care whichisto be taken of a slave, he is to be con- 
sidered an intelligent being, with a strong instinct of seli-pre- 
servation, and capable of using the proper means for keeping 
out of, or escaping from, scenes of danger. ‘ Ilence (say the 
Court in the above cited case of Lleutheoch v. Pennington,) 
the samie constant oversight and control are not requisite for 
his presery ation, as tor that of a lifeless thing or an irrational 
animal.” So, in the case of Lerring v. Wilinington and Ra- 
leigh FR. BR. Company, 10 Ire. Rep. 402, the Court saying 
that, under the particular circumstances stated, the engineer 
of the rail-road cars would have been guilty of negligence in 
running over a log of wood, or a cow, added: “ But as the 
negroes were reasonable beings, endowed with intelligence 
as well as the instinct of self-preservation, and the power of 
locomotion, it was a natural and reasonable supposition, that 
they would get out of the way, and the engineer was not 
guilty of nesligence, because he did not act upon the pre- 
sumption that they had lost their faculties by being drunk, or 
usleep.” Again, in the case of Siwigent v. Gi ie ies Non, 
(Ken.) Rep. 661, it issaidthat,a “slave, being capable of vol- 
untary motion, of observation, experience, knowledge and 
skill, is presumed, in ordinary cases, to be capable of taking 
care of himself, if disposed to do so, without constant super- 
vision or physical control.” 

Let us apply these principles, so well sustained by authori- 
ty, to the case before us, and see what will be the result. We 
will admit that the blasts were the more dangerous by being 
in the night, and if Calvin had been one of the regular blast- 
ing hands, his owner might have complained of the overseer 


JUNE TERM, 1857. 408 


Couch vy. Jones. 


for ordering him to do such work at such a time. But he 
was not ordered to be there. It was no part of his business 
to be there. On the contrary, his duty required him to be 
elsewhere. If there were greater danger from the falling 
stones then, than there would have been: in the day time, his 
intelli gaiiees and his instinct of self-preservation, ought to 
have kept him out of the way of harm. If the overseer had 
learnt by experience, that the slave would not obey his or- 
ders to leave in the day time, he had no reason to suppese 
that he would run needlessly into danger atnight. The over- 
seer, therefore, had nothing to arouse his suspicions, so as to 
keep him constantly on the alert, to prevent Calvin from 
changing places with one of the hands, whose duty it was to 
blast. We do not believe that a man of less than extreme 
prudence, would have deemed it necessary to make such look- 
out, for the purpose of stopping Calvin from intermeddling 
in business with which he had no concern. We think that 
Tleathcock v. Pennington, presented a case quite as strong 
as the present, against the hirer of a slave for the application 
of the rule of ordinary care. We cannot decide against the 
defendants in the present case, without unsettling the stan- 
dard set np, in the one to which we have alluded, by the unan- 
imous opinion of the Court. 


Pearson, J., dissenteente. What amounts to ordinary neg- 
lect is a question of law, and it is for the Court to say, wheth- 
er a given state of facts fixes a party with the charge of such 
neglect. Every case, therefore, must depend on its peculiar 
circumstances, and it is seldom possible to generalise and es- 
tablish a principle. For this reason, I did not file a dissent- 
ing opinion, although not entirely satisfied with the decision 
in /Teathcock v. Pennington, 11 Ire. 640; for, I thought it 
amounted to ordinary negligence, to make a boy work at a 
dangerous position, from 9 o’clock at night, until the next 
morning, during the month of January, and that at least one 
of the hands should have been agrown person. Boys, are not 
going to sleep, at allotted hours,in order to prepare themselves 

11 
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for night work, and it was not prudent to trust them entirely 
by themselves. In that case, the boy was hired for the pur- 
pose of driving the horse at “the whim.” It was known to 
be dangerous, and that it had to be worked night and day. 
This clearly distingushes it from the present case, and besides, 
Ch. J. Rorriy, in the opinion delivered by him, evidently 
confounds, “ordinary” and “ gross” neglect. He uses the 
word ‘ gross” as applicable to the degree of neglect, in that 
case, four times, and concludes that the defendant was not, 
under the circumstances, “ exposed to the imputation of neg- 
heence, much less gross negligence.” Yet, that case, is used 
as a ouide for arriving at a conclusion in this, and this, will 
be used as fixing the principle, that if one gives 4 general 
order, although he knows that the party has been in the habit 
of disobeying it, and has no reason to believe that he will obey 
it on the particular occasion, he may screen himself, under 
such general order, from a liabitity to which his negligence 
would otherwise expose him. Against such a principle, I feel 
called on to enter my dissent. 

lis honor told the jury, that if blasting rock was a dan- 
gerous business, and the danger was increased by blasting. 
after dark, “it was such an act of rashness” as would make 
the defendants liable. ‘ But ifthe jury should further jind, 
(that is, although there was this danger and rashness,) that 
Calvin’s business was to attend the carts, and that the over- 
seer had given an order for those thus employed, to get out 
of the way, but Calvin against his general order, and with- 
out his knowledge, had taken the place of one of the blasting 
hands, and in consequence was killed, the defendants would 
not be liable.” 

Blasting rock after dark is dangerous; the blasting foreman 
remonstrated against it, and the defendants’ overseer was not 
only guilty of ordinary neglect, but of gross neglect—nay, 
rashness—in persisting and having it done. I have arrived 
at the conclusion, that the order for the other hands to get 
out of the way, does not relieve the defendants from liability, 
on account of this rashness of their agent, on two grounds: 
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1st. Suppose the order to have been given bona fide, 
in respect to Calvin, asthe blast was to be made under cir- 
cumstances of increased danger, a greater degree of vigilance 
being called for at the hands of the overseer, ordinary pru- 
dence required that he should see to it that his order was 
obeyed. It wont do for him to say that he did not hnow 
Calvin was there. This proves, either that it was so dark 
that he could not see, when none but a madman would set 
off a blast, or he did not take the trouble to look, although as 
we are to assume, he was about to do a rash act. If one of 
the regular hands had been killed, there is no doubt the de- 
fendants would have been liable, although they were hired 
for the purpose of doing this dangerous work, and it would 
seem, there should be a like lability in respect to Calvin, 
who was hired for ordinary work, and who ought not to have 
been permitted to have any thing to do with blasting. 

9nd. But in the second place; Calvin had worked under 
this overseer the year before; he knew that Calvin wasin the 
habit of disobeying his general order; so, in respect to Calvin 
it amounted to nothing, and was the same as if the he had 
been excepted out of it. How can the law allow such an or- 
der, impliedly revoked as to Calvin, and allowed to be disre- 
garded by him, as a thing of course to be set up, and have 
the effect of relieving the defendants from a liability to which, 
it is admitted, they were otherwise exposed on account of the 
rashness of their agent ? 

State v. Privitt, 4 Jones’ Rep. 100, furnishes an analogy in 
reference to the effect that this general order is entitled to. 
The defendant was indicted under the late statute, for a sale 
of liquor to a slave by his clerk. The clerk swore that he 
had general instructions, from the defendant, not to sell to 
slaves. It was left to the jury to say, whether by a course of 
practice to the contrary, or by a special approval, the gener- 
al instructions were not abrogated. The defendant was con- 
victed, and on appeal, this Court concur in the opinion given 
of the general instructions in the Court below, and intimate 
that he had been dealt with very favorably. The opinion 
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concludes with a suggestion, that if general instructions are 
to have the effect contended for, the statute would be very 
easily evaded. In our casea general order is allowed to have 
the effect of relieving from liability, and nothing is said, and 
no stress is given to the fact of its being virtually abrogated 
‘by a course of practice to the contrary, or by special ap- 
proval.” 


Per Curiam. | Judgment affirmed. 


L. H. HARE v. WILLIAMSON PARHAM, Adm’r. 


Where a warrant has been brought against an administrator for the debt of 
his intestate, and the justice before whom it is returned, renders a judg- 
ment against him individually, it is error, for which a recordari, in the na- 
ture of a writ of error, 1s a proper remedy. 

The general rule is, in such a case, simply to reverse the false judgment; but 
where it appears that the plaintiff was entitled to a judgment against the 
assets in the hands of the administrator, the Court will order the case back 
to the Superior Court, that the question of assets may be tried. 


Tus was an action of pest, tried before Barry, Judge, at 
the Fall Term, 1856, of the Superior Court of Granville. 


It had been commenced before a justice of the peace, on a 
warrant, and was brought against the defendant as adminis- 
trator of one Hester, on a bond made by the intestate. The 
justice of the peace, who tried the warrant, rendered a judg- 
ment against the defendant, in his individual capacity, with 
a stay of nine months. The defendant obtained a recordari 
to have the same reversed for error, and the record of the 
case was made and certified into the Superior Court. The plain- 
tiff filed affidavits to show that the debt was just, and that 
the defendant had voluntarily submitted to the judgment 
rendered. ‘The defendant, on the other hand, filed affidavits 
to show that the judgment was rendered against his consent, 
and from ignorance on the part of the magistrate, who, it 
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was alleged, only intended to enter a suggestion of a want of 
assets, and to give the defendant nine months to plead. On 
consideration of the case in the Superior Court, his Honor 
dismissed the certiorari, and gave judgment against the de- 
fendant for the debt, from which the latter appealed to this 
Court. 


Miller and Graham, for plaintiff. 
Winston, Sen., for defendant. 


Barrie, J. It is apparent, to us, that the judgment of the 
Superior Court is erroneous, and must be reversed. The error 
seems to have arisen from the Judge in the Court below hav- 
ing treated the writ of recordart, in this case, as an attempted 
substitute for an appeal. It could be so treated, only, when 
the party had been improperly deprived of his right of ap- 
peal, or had lost it by accident or mistake, without any de- 
fault on his part. There is no allegation of facts, made in 
the petition, upon which the application for the writ was 
founded, that the petitioner ever applied to the magistrate to 
be allowed an appeal, or that he was prevented from appeal- 
ing by the misconduct or fraud of the opposite party. The 
petitioner has not stated any case which entitled him to have 
his cause placed upon the trial docket of the Superior Court 
as upon an appeal. The real ground of complaint, as set forth 
in the petition is, that the magistrate, “‘ from not understand- 
ing his duty, in the premises, and the proper form of proceed- 
ings in such cases, had rendered a judgment against him 
which is false and erroneous.” ‘This is one of the cases, then, 
in which the recordurz has been applied for, to be used as a 
writ of false judgment; and that it may be so used, in this 
State, cannot be doubted. See Parker v. Gilreath, 6 Ire. 
Rep. 221, and fartsfield v. Jones, (ante, 809). Such being 
the nature of the cause, the affidavits taken in it, were unne- 
eessary, as they could not properly be considered in the Su- 
perior Court. In that Court, the plaint, as recorded by the 
magistrate, was the only subject for review, and upon such 
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review, the judgment ought to have been affirmed, if right, 
or reversed, if erroneous. 38 Bouvier’s Inst. 560. That it was 
erroneous, and ought to have been reversed, cannot admit of 
a doubt. The warrant was against the defendant as adminis- 
trator, and the judgment was rendered against him individu- 
ally, which was clearly wrong. Shearin v. Neville, 1 Dev. 
and Dat. Rep. 38. The order of the Superior Court dismissing 
the petition, and the judgment given thereupon against the 
cefendant and his sureties, are erroneous, and must be re- 
versed, and this must be certified to the said Court, to the 
end, that the judgment rendered by the justice, out of Court, 
may be there reversed. 

The counsel for the defendant contends, that a judgment of 
reversal simply, is the only judgment which that Court can 
give, and tor this, he cites several authorities. In 2 Bac. Ab. 
page 508, it is said that, “if a judgment be given against the 
defendant, and he bring a writ of error, upon which the judg- 
ment is reversed, the judgment shall only be quod judicium 
reverseter, for the writ of error is brought to be cased and 
discharged from that judgment.” See also 6 Com. Dig, ‘Tit. 
Pleader; 3 B. 20, page 465; 38 Bouv. Inst. 554. Phat such 
is the general rnle, may be true, but we think, under the pe- 
cullar circumstances of this case, the Court may go further, and 
order the cause to stand on the docket, with permission to the 
defendant to plead any plea relative to his assets, which could 
be pleaded, had the suit been instituted returnable to the said 
Court. The pecuhar cirenmstances to which we refer, arise 
from the provisions of the law, in relation to warrants against 
a party who is an executor or administrator, and the action 
of the magistrate with reference thereto in the present case. 
The Act of 1825, (1 Rev. Stat. chap. 46, sec. 24, 25; Revised 
Code, ch. 46, Sec. 34, 35,) directs that when any executor or 
administrator shal! be warranted for any demand against his 
testator, or intestate, before the expiration of nine calendar 
months from the time of his qualification, it shall be the duty 
of the magistrate to postpone the trial, by an endorsement on 
the warrant, to a period beyond that time. If on the trial, 
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the executor, or administrator wishes to avail himself of the 
want of assets, he must suggest it to the magistrate, to be by 
him endorsed on the warrant, who may thereupon ascertain 
the justice of the claim, and give judgment therefor, and then 
return the warrant with the endorsement and the judgment, 
to the first term of the county court, where the defendant 
may enter such plea as he may think necessary relative to his 
assets. Some such purpose, we must suppose, the magistrate 
had in view when, after giving judgment against the defend- 
ant, he made the entry: “The defendant pleads nine months 
stay of this judgment.” This could not have been intended 
for a mere stay of execution, for that could not have been 
pleaded at all, much less by the defendant. It could have 
been granted only at the instance, or by the permission of the 
plaintiff. The only plea, or thing in the nature of a plea, 
which the law authorised, was a suggestion by the defendant 
of a want of assets. That plea could not be tried by the ma- 
gistrate, and it would be useless, therefore, to let the case go 
back to him. By this erroneous proceeding, the defendant 
has not yet had an opportunity of availing himself of it, and 
we think he has aright to do so in the Superior Court, to 
which the writ of recordari removed the cause. On the oth- 
er hand, we think the plaintiffis entitled to have his debt 
paid out of the assets in the hands of the defendant, should it 
be found that he has any. His judgment is reversed, not be- 
cause it appears upon the record of the proceedings before the 
magistrate that he is not entitled to any judgment at all, but 
only because his judgment against the defendant individually, 
is erroneous, and the Superior Court ought, therefore, after 
reversing that judgment, to render a proper one in his favor, 
such as, under the act to which we have referred, will allow 
the defendant to avail himself, by plea, of any defence he 
may have relative to his assets. This, we think, will be found 
to be sustained by the judgment of this Court in the case of 
Shearin v. Neville, above referred to. The judgment of the 
Superior Court is reversed, and a certificate will be sent to 
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that Court, to the end that the proper orders, as indicated in 
this opinion, may be there made. 


Perr CurtaM. Judgment reversed. 


STEPHEN W. COTTEN v. JOHN Z, DAVIS. 


Where a slave is put into the hands of a child, upon the marriage of such 
child, without any written transfer, and afterwatds the parent wills such 
slave to a third person, upon the death of the parent the possession of the 
child becomes adverse towards the legatee, and the statute of lhmitations 
runs from that period. 


Action of TRovER, tried before Saunprrs, J., at the Spring 
Term, 1857, of Chatham Superior Court. 

The action was brought for the conversion of Peggy, a 
slave, and her two children. The mother of Peggy had been 
placed by Roderic Cotten in the possession of his son, R. C. 
Cotten, upon the marriage of the latter in 1815. Ik. C. Cot- 
ten never had any written title to the slave in question, and 
did not claim that she belonged to him. In 1827, Roderic 
Cotten bequeathed Pegey’s mother, together with her children, 
to his widow, Mrs. Anne Cotten. The mother died in the 
possession of R. C. Cotten, and Peggy, who was born there, 
remained with him till 18388, when Mrs. R. C. Cotten, who 
had a separate estate in certain other slaves which had come 
to her from her father, gave Peggy and nine others, by parol, 
to the defendant, who had then lately intermarried with her 
daughter. This was done with the knowledge of R. C. Cot- 
ten, and was in accordance with the course which Mrs. Cot- 
ten had pursued towards her elder daughter upon her mar- 
riage, to whom she had given, in the same way, ten slaves. 

Peggy remained ever since in the possession of the de- 
fendant, who exercised acts of ownership over her and her 
children, hiring them out, and otherwise treating them as 
his own. 
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Mrs. Anne Cotten died in 1846, and after bequeathing all 
the slaves in her possession to S. W. Cotten, constituted him 
her general residuary legatee, and appointed him executor. 
He immediately proved his mother’s will, and undertook the 
execution of the same. This suit was brought 11th of Au- 
gust, 1853. It was shown that the parties to this suit had 
been upon unfriendly terms for eight or ten years. 

The counsel for the defendant requested his Honor to charge 
the jury, 

Ist. That the gift, in 1838, to John Z. Davis, was a conver- 
sion, and, therefore, that the statute of limitations began to 
run from that date. 

2nd. That the great length of time during which Peggy 
and children had been out of the possession of those claiming 
the legal right to them, with the attending circumstances, 
would warrant the jury in making a presumption that would 
confirm the title of the defendant. 

A verdict was taken, subject to the opinion of the Court, 
whereupon his Honor, being of opinion against the defend- 
ant, gave judgment for the plaintiff. 

Defendant appealed. 


Winston, Sen., for plaintiff. 
Haughton, Phillips and Milter, for defendant. 


Pearson, J. When a parent makes a parol gift of a slave 
to his child, it is held, that the effect of the act of 1806 is to 
make the child a bailee. Such a gift, however, differs essen- 
tially from a mere loan; (Cowan v. Tucker, 5 Ive. 783) tor the 
child accepts it with the expectation that it will be confirmed 
by the parent, in his life-time, or by his will, or by the law, 
in case the parent dies intestate. Indeed, the transaction is 
looked upon by both parties as intended for an advancement: 
the parent, for special reasons, choosing to retain the title. 
So, althongh it is called a batlment, the relation is not that of 
one who hires or lends a slave to his child. In the same way, 
when a mortgagor remains In possession, or a purchaser 1s 
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let into possession under a contract of sale, the relation is 
called a “tenancy at will,” for the want of some other term, 
although there is no rent reserved, no services, and no tenure; 
all of which are necessary to constitute the relation of “ land- 
iord and tenant.” 

If the parent, after such a gift, sells the slave, or makes a 
deed of gift to a third person, that certainly amounts to a re- 
vocation, and puts an end to the bailment; so the relation ot 
bailor and bailee does not exist as between such third person 
and the child; their claims are conflicting and adversary, and, 
in the absence of any arrangement between them, the pos- 
session of the child for more than three years will bar the 
right of such third person. We can see no reason why this 
principle does not apply to the case of a gift by will. The 
rights of the legatee are inconsistent with any right whatever 
in the child; the parol gift is revoked, and the possession of 
the child is adverse; for in no sense of the word can he be 
called a bailee of the legatee. 

In our case, by the will of Roderie Cotten, the slaves are 
given expressly to Anne Cotten. This revoked the parol gitt 
of the testator to his son, Ik. C. Cotten, and uniess there be 
some other element in the case to prevent it, the rights of 
Anne Cotten and Kt. C. Cotten were adversary, and his pos- 
session was necessarily adverse. It is said this effect is pre- 
vented by the fact, that It. C. Cotten, for some reason or other, 
did not claim the slaves as belonging to him. The reply is, 
that in 1858, Kk. C. Cotten’s wife, with his knowledge, made 
a parol gift of these slaves and others, to the defendant, who 
had then lately intermarried with their daughter; and he has 
claimed them as belonging to him from that time up to the 
present. Now, althoughif this had been done in the life-time 
of Roderic Cotten, it might not have terminated the bailment, 
because 1f was, in some degree, consistent with the purpose 
of the original gift, a question which it is not necessary now 
to decide, yet being done after the title had passed to his leg- 
atee, it certainly had the effect of rebutting any inference to 
be drawn from the fact that I. C. Cotten had not before set 
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up claims to the slaves; at least it would have had that effect 
if the legatee had been a stranger, and not his mother. 

This presents a second consideration. Anne Cotten being 
the mother of R. C. Cotten, it is suggested that her permit- 
ting the slaves to continue in his possession, amounted to a 
gift on her part, and created a like relation of bailor and 
bailee, as had previously existed upon the original oft by 
her husband. It is unnecessary to complicate the case by 
entering upon this subject; for suppose that to be so; 
Anne Cotten died in 1846 ; in her will certain negroes are 
given by name to the plaintiff; all the horses mules, &c., are 
aiso given to him, and the residuary clause gives him “the 
balance of the estate of every description,” and he is appoin- 
ted the executor. This terminated the bailment between 
Anne Cotten and the defendant, which, for the sake of the ar- 
gument, we have supposed to exist. The plaintiff’s right as 
executor, and as legatee, to these slaves, was inconsistent with 
the claims of the defendant; there was no arrangement, ex- 
press or implied, between them. It was the duty of the plain- 
tiff, as the executor of Anne Cotten, to take into his posses- 
sion all of her estate, and deliver it to the legatees. The fact 
that he is the legatee does not affect the question. We are 
to suppose that, at the end of two years, he had collected the 
estate, and settled it according to law. This brings us down 
to 1848. The writ issued in 1853 ; so, there is five years, dur- 
ing which he has a conflicting claim as legatee, with that of 
the defendant claiming under the original gift made by Iod- 
eric Cotten in 1815, and seven years, during which his duty 
as executor required him to take these slaves into his posses- 
sion. We are of opinion that his laches during that time had 
the effect of vesting the title in the defendant, by force of the 
statute of limitations and his adverse possession. This con- 
clusion is fully sustained by the reasoning, and the decision 
of this Courtin Simpson v. Boswell, 5 Tre. Rh. 49. Indeed, our 
task has been simply to deduce a corollary from the two cases 
— Cowan v. Tucker, and Simpson v. Boswell, ubc supra. 

It is proper to call the attention of the profession to the fact 
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that, unless the “statement of the case” sets out that by agree- 
ment a nonsuit is to be entered, if the Court should be against 
the plaintiff upon the points reviewed, this Court can do no 
more than order a venire de novo, which does not meet the 
intention, or end the case as if it had come up in a special 
verdict, or case agreed. 


Per CurraM. The judgment rendered is set aside, and 
a venire de novo. 


JOAB MEARS vw JERVIS SPEIGHT. 


No judgment can be taken upon a ca. sa. bond, if the debtor appears and an- 
swers when called at the Court to which he is bound, although his surety 
does not surrender him. 

But on an appeal to the Superior Court, the debtor is still bound to appear. 
when called in the regular course of the Court, and failing to do so, the 
plaintiff is entitled to a judgment on the appeal bond. 


Morton for supgment upon the bond of an insolvent debtor, 
tried before Person, J., at the Spring Term, 1857, of Itobeson 
Superior Court. 

The defendant was arrested under a ca. sa., issued by a sin- 
gle justice of the peace, at the instance of the plaintiff, and 
eave bond for his appearance at the next term of the County 
Court of Robeson County, to take the oath under the insolvent 
debtors’s act. At the term to which he was bound to appear, 
he was.called and answered, but not having given notice, and 
his surety fatling to surrender him, judgment was rendered 
on the bond against the principal and his sureties, from which 
the defendant appealed to the Superior Court. 

In the Superior Court, the cause being regularly reached, 
the debtor, Jervis Speight, was solemnly called, and, on fail- 
ing to appear, judgment was rendered against his sureties to 
the appeal bond, from which they appealed to this Court. 
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Leitch, for plaintiff. 
Troy, for defendant. 


Barrir, J. There is not the slightest doubt that the judg- 
ment rendered in the County Court against the defendant and 
the surety on his appearance bond, was erroneous. Though 
the defendant had not given the notice of his intention to take 
the benefit of the insolvent oath, yet, as he appeared, no judg- 
ment could be rendered against him and his surety in the 
bond, because the surety was responsible only for his appear- 
ance. Watson v. Wallis, 2 Ire. Rep. 17. This judgment, 
however, was vacated by the appeal from it to the Superior 
Court. The cause was then, by the appeal, properly consti- 
tuted in the Superior Court, and was so treated by both par- 
ties. In that Court, it was as much the duty of the defendant 
to take the necessary steps for qualifying himself to take the 
benefit of the insolvent’s oath, as it had° been while the case 
was in the County Court. Among other things which it was 
his duty to do, he was bound to appear whenever he was 
called, in the regular business of the Court, and to take the 
oath, or, upon good cause shown, get a continuance of his 
suit until the next term. This is clearly shown by the case 
of Wilkings v. Bingham, 3 Ire. Rep. 86. This, the defendant, 
upon being solemnly called, failed to do, whereupon the plain- 
tiff became entitled to judgment against him and the sureties 
to his appeal bond, for the amount of the debt, interest and 
costs. Wilkingsv. Bingham, ubi supra; Walliams v. Ployd, 
5 Ire. Rep. 649. 


Per Curiam. Judgment affirmed. 


STATE v, CALVIN CRESS. 


Where a penal act, upon which an indictment is founded, is repealed during 
the pendency of the indictment, the defendant is entitled to an acquital. 
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TuIs was an InDicrmentT, tried before his Honor, Judge 
Dick, at the Spring Term, 1857, of Rowan Superior Court. 

The charge was for selling spirituous liquors by a measure 
less than five gallons, against a statute regulating the town of 
Salisbury. 

The jury found a special verdict to the effect that, on the 
Ist day of November, 1856, in the town of Salisbury, in the 
County of Rowan, the defendant did sell spirituous liquor by 
a measure less than five gallons, to wit, by one quart, not 
having then and there a license to do so from the board of 
comunissioners or the said town; they further found that the 
Act of Assembly creating the offence had been repealed after 
the finding of the bill of indictment. 

Upon this verdict the solicitor moved for judgment, which 
being refused by the Court, he appealed to this Court. 


Attorney General, for the State. 
Boyden, for defendant. 


Nasu, C. J. The defendant is indicted for selling spiritu- 
ous liquors in the town of Salisbnry, by a less measure than 
five gallons. The private act, under which the indictment 
was drawn, was passed at the session of the Legislature held 
in 1848, whereby it was forbidden to any one to sell spiritu- 
ous liquors within the corporate limits of the town of Salisbu- 
ry, without a license therefor from the commissioners. The 
indictment here, was found at the I’all Term, 1856, of the 
Superior Court of Rowan County. Since the finding of the 
indictment, the act of 1848, under which it was found, has 
been repealed. His Honor held that the indictment could 
not be sustained. In this we concur. The foundation on 
which the indictment rested being removed, the indictment 
must necessary fall to the ground. See Gov v. Howard, 1 
Murp. Rep. 465. 


Per Curiam. There is no error. Judgment affirmed. 
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G. G AND WM. A. LEA to the use of THOMAS C. GREEN v. AN- 
DREW BROOKS. 


Costs cannot be given against one to whose use a suit is brought. 


Before Saunpers, Judge, at the last Fall Term of Caswell 
Superior Court. 

This was a RvuLE obtained by the defendant upon Thomas 
C. Green, to subject him to the payment of the cost of the 
suit, wherein G. G. and Wm. A. Lea, to the use of the said 
Thomas C. Green, were plaintiffs, and the said Brooks was de- 
fendant; and the facts, as admitted, are as follows: In 
that case, which was tried in the Superior Court of Caswell 
several years ago, the defendant obtained a verdict, the said 
G. G. Lea had removed, pending the suit, to another State, 
leaving no property in this State subject to execution, where- 
with the cost of the suit might be paid, and the said Wiliam 
A. Lea was dead at the time the said suit instituted. The 
suit was brought to the use, and for the benefit, of the said 
Green, who had employed the counsel and managed it gener- 
ally. 

Upon the foregoing facts appearing, the rule mise was made 
absolute. Whereupon the said Green prayed for, and obtain- 
ed, an appeal. 

Morehead, for plaintiff. 

Fowle and Bailey, for defendant. 


Barrie, J. In common law, costs were not given to either 
varty. They are, therefore, regulated altogether by statute. 
The act of 1777, continued in the Revised Statutes of 1836, 
ch. 81, sec. 79, and in the Revised Code of 1854, ch. 31, sec. 
75, provides that, ‘in all actions whatsoever, the party in 
whose favor judgment shall be given, or, in case of nonsuit, 
dismission, discontinuance, or stay of judgment, the defendant 
shall be entitled to full costs, unless where it is, or may be, 
otherwise directed by statute.” The judgment for costs 1s to 
be given in favor of the party who succeeds in the suit; but 
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against whom is it to be given? Certainly agaenst the other 
party to the suit, for the Court has no other person before it 
against whom to render a judgment of any kind, unless in the 
case of a surety for the prosecution of the suit, or for an ap- 
peal, or a proceeding in the nature of an appeal, which is reg- 
ulated by another statute. The person to whose use a suit is 
brought is no party to the record, and his name is inserted in 
the proceedings as a mere memorandum to show that he is 
authorised to receive the fruits of the recovery. The party 
plaintiff is the only person whom a Court of Law can recog- 
nize, and it is well settled that he has so complete a control 
over the suit, that he may dismiss it when he pleases, unless 
restrained by a Court of Equity in favor of a person who, in 
that Court, is regarded as the beneficial plaintiff. Deaver v. 
Littler, T Ire. Eq. 24. Upon principle, then, it would seem 
that the judgment for costs against Thomas C. Green, who 
was no party to the record, iserroneous. But the defendant’s 
counsel have referred to, and rely upon, the case of Ashe v. 
Smith, 2 Hay. Rep. 805, as one directly in point to sustain 
the judgment against Green. They have referred us to sev- 
eral cases in New York, and to one in Indiana, in support of 
the same position. What necessity there was for ‘such a de- 
parture from principle in those States, we do not know. It 
is very certain that there is no such necessity here. The act 
of 1787, embraced in the 40th section of the 31st chapter of 
the Revised Code, makes ample provision for the security of 
defendants against costs in suits commenced ina court ofrecord, 
and a like provision is made in favor of defendants who may 
appeal from a judgment of a single magistrate by the act of 
1831, which is to be found in the 104th section of the same 
chapter of the Revised Code. In either case the plaintiff may 
be compelled to give bond, with sufficient security, for pay- 
ment of the costs of the suit, in the event of his failing to 
prosecute the same with effect. There is no necessity, there- 
tore, for our departing from all the rules and analogies of the 
law, by giving a judgment for costs against a person who is 
not, and cannot properly be made, a party to the suit. For | 
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this reason we cannot approve of the course pursued by the 
Court in the above cited case of Ashe v. Smith. The case 
was decided at an early period of our judicial history, and 
has not. been followed, so far as we are aware, by any similar 
adjudication. Had there been a necessity for it, the Court 
might possibly have compelled a person who abused its pro- 
cess, to pay the costs, by putting him under a rule to do 60, 
or be attached for contempt. But it can have no right te 
proceed directly against such person by giving a judgment, 
and issuing and execution, against him, The judgment must 
be reversed, and this opinion certified according to law. 


Per Curiam. Judgment reversed. 


Doe on the demise of MOSES GIBSON v. RUFUS GIBSON. 


Where the word isswe is used in a will, in relation to the interests of a son 
and three daughters of the testator, and as to the daughters, it1s clear from 
other provisions of the will, (interpreted under a settled rule of law,) that 
children living at their deaths are meant, the same meaning must be attni- 
buted to it in regard to the son, 


Tas was an ACTION of EJECTMENT, tried before SaunpERrs, d., 

at the last Spring Term of Guilford Superior Court. 
Case AGREED. 

The lessors of the plaintiff claim title as heirs and devisees 
of Andrew Gibson. The defendant also claims title under 
Andrew Gibson, the land being the same that is devised to 
Joseph Gibson; and the question grows out of, and depends 
upon, the eonstruction of the following clauses of the said 
will, which was made and published on the 24th day of Feb- 
ruary, 1823. 

“5th. I will and devise unto Joseph Gibson, the tract of 
Jand on which I live, (reserving a life-estate, or maintenance, 
for his mother) also the shade room of my dwelling house, 

12 
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two negroes, &.,* * * Itis my will that if my son Jo- 
seph die before his wife Mariann, that she shall have the 
same right and privilege and maintenance, as she now has, 
so long as she remains his widow. 

“6th. J will and devise unto my son Joseph Gibsan, his 
executors, administrators, or assigns, in trust, to hold zo the 
use of the heirs of Elizabeth Gibson’s body, (but she to have 
a maintenance during her life,) a certain tract, or parcel of 
land, lying in the Counties of Guilford and Orange, (describ- 
ing it,) also two negroes, (naming them and other personal 
property,) all of which I have heretofore loaned her, the said 
Elizabeth. | 

“th. I will and devise unto Joseph Gibson, his executors, 
administrators, and assigns, in trust, to hold to the use and 
benefit of the heirs of Jane Gibson’s body, (but she to have a 
maintenance during her life,) one-halfa tract of land, known 
by the name of Thompson’s tract, to be equally divided, as to 
quantity and quality, by my executors; also, two negroes, 
(naming them, and other personal property), with all the other 
property heretofore loaned. 

“8th. I will and devise unto Joseph Gibson, his executors, 
administrators, and assigns, in trust, to hold to the use of the 
heirs of Nancy W. Gibson’s body, (but she to have a main- 
tenance during her life,) the other half of the Thompson tract 
to be divided as aforesaid, also four negroes, (naming them, 
and other personal property,) and as much other property as 
will make her heirs part equal to that of her sisters when they 
left me. 

“TJ will and devise that if any of my children should die 
without issue begotten in wedlock, that their property return 
and to be equally divided among all my children, the said 
Joseph, trustee, holding such part in trust, that may, or shall, 
come to my daughters, to their children.” 

Joseph Gibson died without ever having a child. 

The defendant claims as the devisee of Joseph Gibson; 
and it is agreed that, if Joseph Gibson took only a life-estate, 
under the will of his father, judgment shall be entered for the 
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plaintiffs; but if the Court be of opinion that Joseph Gibson 
took the fee simple judgment is to be entered for the defend- 
ant. 

The Court rendered judgment for the plaintiff, and the de- 
fendant appealed. 


McLean and Morehead, for plaintiff. 
Miller, for defendant. 


Barrie, J. The case turns upon the construction of the 
will of Andrew Gibson, and the question is whether the lim- 
itation over, in the following clause, is too remote. “I will 
and devise that if any of my children should die without issue 
begotten in wedlock, that their property return to, and be 
equally divided among all my children, the said Joseph, trus- 
tee, holding such part in trust that may, or shall come to my 
daughters, to their children.” The will was made before the 
15th day of January, 1828, and, on that account, is not to be 
governed by the act of 1827, which.declares that “dying with- 
out issue of the body,” &c., shall be understood to mean dy- 
ing without leaving issue, &c., living at the death of the de- 
visee, unless a contrary intent plainly appear in the will. 
Before that act went into operation, the general rule was, 
that such expressions as dying without heir or heirs of the 
body, or without issue, or issue of the body, &c., annexed to 
a devise in fee, and preceding a limitation over of the estate, 
meant an indefinite failure of heirs, or issue of the body, and 
(as tending to create a perpetuity) made the limitation 
over too remote, and, therefdre, void. but to this rule there 
were certain exceptions, as well established as the rule itself, 
which prevailed whenever the devisor used expressions in his 
will which showed that he intended to confine the dying with- 
out heirs or issue of the body, to a life, or lives, in being, and 
twenty-one years afterwards, a child in ventre sa mere being 
considered a life in being. See Fearne on Remainders, 467, 
et seg. Davidson v. Davidson, 1 Hawks Rep. 161; Brown 
v. Brown, 3 Ire. Rep. 1384; Long v. Norcom, 4 Ire. Rep. 255. 
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It must be admitted, then, that the expression in the clause 
of the will to which we have referred, “if any of my children 
should die without issue begotten in wedlock,” will make the 
limitation over too remote, unless an intention to restrict the 
meaning of the words can be found in the same clause, or in 
other parts of the will. This makes it necessary to enquire 
whether such an intention can be discovered in any part of 
the will, it being our duty to look to every part, in order to 
give a consistent construction to the whole. In the 5th 
clause of his will, the devisor gave to his son Joseph the tract 
of land now sued for, in terms which, by virtue of the act of 
1784, (Revised Code, ch. 119, sec. 26,) if not by their own 
force, conveyed the fee. By the 6th item, he gave to his son 
Joseph certain land and slaves, in trust, for the heirs of the 
body of his daughter Elizabeth; “but she to have a mainten- 
ance during her life;” and by the 7th and 8th items, he made 
similar provisions for the heirs of the body, respectively, of 
his daughters, Jane and Nancy, subject to a maintenance for 
their lives, as in the case of his daughter Elizabeth. The 
terms “heirs of the body” of the daughters, mean their chil- 
dren, because the daughters are noticed in the will as being 
alive. Indeed the terms are so explained in the next clause, 
where the limitation over, which we are now considering, is 
found. That limitation applies to the death of each of the 
daughters without issue begotten in lawful wedlock, as well 
as to his son Joseph, all being equally his children. Now, as 
applied to the daughters, it is manifest that the devisor did 
not mean an indefinite failure of issue, but only to issue living 
at the death of each of them, respectively. The daughters 
took no estate, either legal or equitable, in the property, but 
it became vested in the children, burdened with a charge for 
the maintenance of their mothers. The meaning evident- 
ly was, that if either of the devisor’s daughters died leaving 
no children, then the trustee should hold the property for the 
children of the other daughters, and upon the same terms as 
he held the land and slaves given to them directly. If this 
be so, then the same construction must be put upon the same 
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terms as applied to Joseph, for we cannot reasonably suppose 
that the devisor meant to distinguish between his sons and 
his daughters, when he made the same limitation over upon 
the death of each of his “children.” His intention evidently 
was, that if any one or more of his sons died, leaving a child, 
or children, then his estate should become absolute in such 
child or children ; but if he should leave no child, then his es- 
tate should go over to his surviving brothers and the children 
of lus sisters, subject to the maintenance of such sisters. 

Our opinion is that there is no error in the judgment given 
in the Court below, and it is affirmed, 


Prr Curiam. Judgment affirmed. 


THE SALEM MANUFACTURING CO. ». JACOB W. BROWER. 


Where it is clear that carly notice to a guarantor, of the failure to pay of the 
person whose debt he has guaranteed, could have been of no benefit to him, 
such early notice is not required, and the want of diligence, in this respect, 
does not impair the guarantor’s obligation. 


Tris was an action of assumpsir, tried before Saunpers, J.. 
at the Spring Term, 1857, of Forsyth Superior Court. 

The plaintiff, through its agent C. L. Banner, and the de- 
fendant, entered into the following agreement, viz: 

“Salem, January 26th, 1844: An agreement between J. 
W. Brewer of Surry county, North Carolina, and the Salem 
Manufacturing Company, viz: The Salem Manufacturing 
Company agrees to deliver to the said Brower, one thousand 
bunches of yarn, 5 Ibs. each, from No. 5 to No. 10, averag- 
ing between No. 7 and No. 8, for the sum of $775, to be paid 
in good bonds on other persons; if not due, he, said Brower, 
is to make them due, by paying interest till due, which said 
bonds, he is to assign over for value received. The follow- 
ing are part of the bonds, viz: One bond on Robert Anghn, 
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due 26th of September, 1844, for 875—deduet eight months 
interest, 83,00; one bond on Robert Anglin, due 24th of 
September, 1845, for $75—deduct interest for one year and 
eight months, $7,50.” These and other notes, mentioned In 
the same list, were endorsed by the payee, for value received, 
and delivered to Mr. Banner, the plaintiff’s agent, and the 
cotton yarn was delivered by the latter to the former. In 
1849, the agent, Banner, examined the schedule of bonds, set 
forth in the contract, and all having been collected except 
the two, new in question, upon Robert Anglin, the names of 
the defendant and the agent were torn off of the papers, brt 
they were retained by the agent. 

Anglin lived in Virginia, and the plaintiff cansed suit to 
be brought on the said two bonds, in the Cirenit Court of 
Franklin county, in that State, inthe name of the said Brower, 
and at October term, 1851, of that Court, because of a breach 
of warranty in the article, (a smut machine) for which the 
said bonds were given, and the damages for which, were per- 
mitted, by the laws of that State, to be assessed and set off 
in the suit then pending, a verdict and judgment were ren- 
dered against the plaintiff, to the full amount of said notes.: 
of which failure to collect, the plaintiff gave the defendant 
notice m 1852, or in 1858. 

The defendant’s counsel relied upon the want of a reasona- 
ble notice of the principal’s failure to pay, also on the statute 
of limitations. 

This suit was brought on 27th of January, 1850. 

His Honor was of opinion that the plaintiff was entitled to 
recover, and go instructed the jury. Defendant excepted. 

The jury rendered a verdict for the plaintill, and judgment 
being entered by the Court, the defendant appealed to this 
Court. 


Morehead, for the plaintiff, 
MeLean and Pugin, for the defendant. 


Nasu, ©. J. We concur with his Honor below, that the 
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plaintiff is entitled to a judgment for the sum awarded him 
by the jury. On the 26th of January, 1844, the defendant 
purchased from the plaintiff a qnantity of cotton yarn, and 
in part payment transferred to the Company, by endorsement, 
the bonds in question, given by one Anglin. This was done 
in pursuance of an agreement, that the cotton was to be paid 
for in good notes on other persons. Anglin lived in Virginia, 
and suit was brought against him in the name of the defend- 
ant, and judgment was rendered in favor of the defendant on 
the 18th day of October, 1851. This action was brought to 
Spring Term, 1855. Notice was given to the defendant of 
the failure to recover on the bonds in 1852 or 58. Before a 
guarantor can be held able on his guaranty, he must have 
notice of the failure of him whose debt he has agreed to pay. 
If any time is specitied in the contract within which notice is 
to be given, the plaintiff must prove that notice was so given. 
If no time is specified, then notice must be given in reasona- 
ble time. What is reasonable time is a question of law. It 
is required to enable the guarantor to save himself. UH, how- 
ever, the notice is delayed for a long time, and itis, never- 
theless, clear that the guarantor could have derived no bene- 
fit from an earlier notice, the delay will not impair his obli- 
gation to pay. 2 Parsons on Con., 174. Clark v. Léeamang- 
ton, 11 Metcalf 361. Now it is very certain that the defend- 
ant Brower could have suffered no loss in not receiving earli- 
er notice of the failure of the suit against Anglin. The suit 
was in the name of Jacob W. Brower, and upon the bonds 
in question; so there is a judgment upon the bonds in favor 
of Anglin on these very notes, which will forever bar a recoy- 
ery upon them against Anglin. But if the notice was given 
cither in 1852 or ’53, the statute does not bar, three years not 
having expired before the commencement of this action. 


Perr Curiam. Judgment affirmed. 
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COUNCIL SCOTT v. THE WILMINGTON AND RALEIGH RAIL 
ROAD COMPANY.* 


The killing of a cow, or other animal on a railroad, by the train’s running over 
it, is not, of itself, proof of negligence. 


Action of rrespass on the case, tried before Baty, J., at 
the last Term of Wayne Superior Court. 

The declaration was for negligently running their train upon 
the rail road track, by which a cow, the property of the plain- 
tiff, was killed. 

It was proved that, in 1851, about sun-rise in the morning, 
a cow, the property of the plaintiff, was seen by the witness 
on the side of the rail road belonging to the defendants, and 
not far off from it, dead ; that the cow had been manifestly killed 
by the engine, or ears, in their passage over the road. No 
train had passed during the night. The mail train that had 
passed the’ preceding afternoon, was the last that had pass- 
ed previously to his finding the animal, and, at that time, the 
witness was working not far from the spot where he found it. ; 
that the whistle of the engine blew but once, as the train pass- 
ed that spot; that the cars were going at the rate of twenty 
miles an hour; that the road in this part was straight, and 
the woods open, and that a cow eould be seen on the track a 
mile distant ; that the plaintiff lived about two hundred yards 
from the road, and his cows were in the habit of feeding near 
the road; and this was known to the plaintiff. The cars pass- 
ed along at the usual time, on the evening betore. 

The Court charged the jury that, according to this state of 
facts, the plaintiff was entitled torecover. To which defendant 
excepted. 

Verdict and judgment for the plaintiff. Appeal by the 
defendant. 


Dorteh, for the plaintiff. 
B. F. Moore and W. A. Wright, for defendant. 


decision of this cause. 
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Pearson, J. In the case of Herring v. Wilmington and 
Ralegh Laut Road Company, 10 Ire. Rep. 402, the facts were 
nearly the same as are presented by this case, with this dif- 
ference—there, the property destroyed was a slave, here, it 
wasacow. It was held, in that case, that the facts did not 
show negligence on the part of the defendant. We consider 
that holding, decisive of this case. 

The plaintiff’s counsel, in the argument, admitted that the 
opinion of the Judge in the Court below could not be sustain- 
ed, except upon the broad ground that, if a cow is kibled by 
the rail road car, that fact itself is proof of negligence, and 
entitles the owner of the animal to recover, unless the defend- 
ant is able to rebut the presumption of negligence. LHHerelied 
upon Ldlzs v. Portsmouth and Roanoke Rail Load Company, 
2 Ire. Rep. 188. That case, and Piggot v. Hast Co. R. L., 
E. C. L. Rep. 229, upon which it is founded, are commented on, 
and explained in Herring’s case, where it is said, “In both 
these cases fire was communicated to the property of the 
plaintiff; in the one case, a barn, and in the other, a fence 
was set on fire by sparks from the cars. It was proven in 
both cases that the cars had been running for a long time, 
and things remaining in the same condition, the fact that 
fire was communicated on a particular occasion, was properly 
held to be prema facte evidence that it was the result of neg- 
ligence.” The opinion then proceeds to point out the distinc- 
tion between a fence, or a barn, which are stationary, and an 
animal, which has the power of locomotion. ‘The conclusion 
is, that in respect to to the latter, the principle has no appli- 
cation, because things do not remain in the same condition. 
In the former, the plaintiff’s property remains where vt was, and 
if it is set on fire, that fact, of itself, shows that there was some- 
thing wrong about the defendants’ works, or their manage- 
ment, and throws on them the burthen of showing some unus- 
al-cause—such asa gust of wind. In the latter the plaintiff’s 
property changes its position ; so, things do not remain in the 
same condition, and how the matter occurred is open for en- 
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quiry; and as the plaintiff alleges negligence, it is for him to 
make the proof. 

The opinion, then, discusses the question of negligence, as 
an open question, between a log of wood, a cow, and a slave, 
to which it is not necessary now to advert; for, as stated above, 
the ruling below cannot be sustained, except upon the princi- 
ple above referred to, which, as we have seen, has no appl- 
cation to a case where damage is done to property that has 
the power of locomotion, and which happens to be on the 
track, or to jump on it at the crisis. There is error. 


Per Ccrras. The judgment must be reversed and a 
venire de nowo. 


WILLIAMSON WALLACE, Adm’r, v. A. C. McINTOSH, Adm'r. 


It is no objection to the declarations of a slave, as to the state of its health, 
that it furnishes additional evidence of its truthfulness. 

Therefore, where a female slave declared that she was affected with a pro- 
lapsus utert, and offered to submit to an examination ofa person, in verifi- 
cation of her statement, the latter part of the discourse forms no good 
ground of exception to the evidence. 


Action of covenant for a breach of warranty, tried before 
Dick, Judge, at the last Spring Term, of Mecklenburg Supe- 
rior Court. 

The only question in this case was, whether the declaration of 
Mary, theslave, whose ill health was alleged as the breach of the 
covenant declared on, was admissible. The overseer proved, 
that more than once, the slave told him she had a falling of 
the womb, and in the last conversation, she added, that she 
would exhibit her person to prove what she stated. This 
latter part of the slave’s statement was objected to, upon the 
ground, that nothing, besides the declarations as to the mere 
facts of the disease, were admissible, and declarations going 
to prove the truth of her statement, were improper. The tes- 
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timony was excluded by his Honor, and the plaintiff ex- 
cepted. 

Verdict and judgment for the defendant. Appeal by the 
plaintiff. 


Welson, for plaintiff. 
Osborne and Jones, for defendant. 


Barrie, J. That the declarations of a slave as to the state 
of his health at the time when they are made, are admissible 
in evidence, in a suit against a white man, is settled. See 
Leouthae v. White, 9 Ire. Rep. 63; Biles v. Holmes, 11 Ire. 
Rep. 19, and the cases therein referred to. This was not dis- 
puted on the trial in the present case, and the declarations of 
the girl, Mary, as to her bodily condition, on several occa- 
sions, when she abstained from field-labor, were admitted with- 
out objection. The testimony which was excepted to, seems 
to us, to have been of the same character, and ought to have 
been received. The only perceptible difference beween it, 
and that which was admitted is, that it furnished additional 
evidence of its truthfulness. Its tendency was to show that 
the woman was not feigning illness with the view to avoid 
the performance of her duty as a field-hand. It was calenla- 
ted, therefore, to furnish the very means which would enable 
the jury to determine whether she was speaking the truth, or 
uttering false complaints of sickness. In such cases, “it must 
be left, (say the court in Biles v. LHolmes,) to the good sense 
of the jury, connecting the declarations with the acts and 
looks of the party and other circumstances, to say how far 
such evidence is to be relied on.” Here, the offer of the 
woman to subject herself to the examination of the overseer, 
at the very time when she declared that she was then labor- 
ing under a disease, was a circumstance well calculated to 
show that she was not uttering a falsehood. It was, indeed, 
a part of the declaration, and could not fairly be separated 
from it, and in excluding it, we think the presiding Judge 
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cominitted an error. The judgment must be reversed, and a 
ventre de novo awarded. 


Prr Curiam. Judgment reversed. 


Doe on the demise of JOHN R. TAYLOR v. JOSEPH H. GOOCH. 


Where there is a trust, created by the agreement of parties, the possession of 
the cestui que trust is not adverse to that of the trustee, and cannot, no 
matter how long it has been continued, divest the title of the trustee. 

One who purchased a trust-estate, under execution, before the Act of 1812, 
only got the possessiom of the defendant in the execution, and the equita- 
ble right to be substituted to the rights of the creditor, whose debt he had 
paid, 


Action of EJECTMENT, tried before Manny, Judge, at the 
Spring Term, 1857, of Warren Superior Court. 

The plaintiff showed an occupation of more than thirty 
years, and then put in evidencea deed from Lewis, and Hen- 
ry Potter, to Solomon Walker, dated 17th of August, 1790, 
and also the will of Solomon Walker, proved at the Septem- 
ber term, 1791, of the eounty court, devising the land 
to his son, John Walker, and showed possession by Solomon 
and John Walker, under their respective titles, for more than 
seven years, claiming the land as their own. Ile also prov- 
ed, that John Walker, who married in 1796, left four chil- 
dren, of whom Elizabeth was the eldest. She intermarried 
with Hezekiah Ilobgood, on the 26th of January, 1817, and 
died leaving three children, of whom Mary, the female lessor 
of the plaintiff, was one. She intermarried with John R. 
Taylor, on 7th of January, 1842. Plaintiff put in proof John 
Washington’s appointment as guardian of Elizaheth Hob- 
good in 1815. | 

The proofs, on the part of the defendant, were, possession of 
the land by William Pannill from 1803 to 1806, when it was 
sold, under a judgment and execution, to John Washington, 
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and possession by the said Washington until his death in 
1826, a devise of the said land from Washington to his wife, 
and a possession by her until she sold it to the defendant; 
and that these several parties, during the periods covered as 
aforesaid by their titles, had possession of the premises, claim- 
ing them as their own property. 

Hezekiah Hobgood, after the death of his wife in 1843, left 
the State, and had not been heard of since. 

Upen the trial the case turned upon the questions of fact, 
whether Mary Hobgood, now Mary Taylor, was of full age 
when she married on 7th of January, 1842, and if so, wheth- 
er her right of entry was such as to cause the bar of the stat- 
ute of limitations to operate against her. The plaintiff’s coun- 
sel contending that, according to the proofs, she was under 
age at her marriage. 

2nd. It was contended for the plaintiff that, as Washing- 
ton was guardian of Elizabeth Hobgood, the law would con- 
strue his possession (whatever may have been his intention 
and purpose) as a holding in behalf of, and for the benefit of his 
ward. 

On the 23rd of May, 1802, William Pannill and John 
Walker entered into a written obligation, under seal, in which 
it was recited that the said John Walker had sold the land, 
in question, to Wm. Pannill, for a certain price, reserving 
possession till the 25th of Dec., 1808, and it was agreed that 
Pannill was to deliver in payment a bond which he held on 
Walker, likewise a bond on Thomas Petter, and another bond 
on Robert Potter, and was to pay the remainder of the price 
as soon as a good and lawful deed was made to the said Pan- 
nill, and possession surrendered to him. 

Wm. Pannill filed a bill in Equity, in the district of which 
Granville county was a part, against the heirs-at-law of John 
Walker, who was then dead—setting forth this obligation— 
alleging the delivery of the bonds, and praying a conveyance 
on the payment of the remainder of the purchase-money, ac- 
cording to the terms of the written contract between them. 

The bill was answered by the heirs-at-law, through their 
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guardian, ad litem, and subsequently, by Thomas Potter, the 
administrator of John Walker, and from the answer of the lat- 
ter, it appearing that all the purchase-money had been paid, 
and the allegations of the bill being admitted by the other de- 
fendants, a decree was made in the said Court of Equity, or- 
dering the said heirs-at-law, as they might come of age, to 
make title to the premises to the said Wm. Pannill, in fee 
simple. 

The introduction of this record of the Court of Equity was 
objected to as immaterial, but was admitted by the Court, for 
the purpose of showing the nature of Pannill’s and Washing- 
ton’s possession. To this the plaintiff excepted. 

The Court left it to the jury to say, Ist, whether Mary Tay- 
lor was of full age when she intermarried with the male lessor 
of the plaintiff ; and 2ndly, whether during the whole period of 
the coverture between Hezekiah and Elizabeth Hobgood, 
there had been an adverse possession in Washington and wife, 
under color of title? | 

And he instructed them, if there had been an adverse pos- 
session of the land, under color of title, at the intermarriage 
of Hezekiah and Elizabeth Hobgood and since, the husband 
would acquire no right, by the curtesy, after his wife’s death, 
and, therefore, in that case, if Mary Taylor was of age at the 
time of the intermarriage, she would be barred by the statute 
of limitations; otherwise, the jury were instructed to find for 
the plaintiff. Plaintiff excepted to these instructions. 

Verdict for the defendant. Judgment and appeal by the 
plaintiff, 


Winston, Sen., for the plaintiff. 
B. E. Moore and Jenkins, (Att. Gen’l.) for defendant. 


Pearson, J. The effect of the contract of sale by Walker 
to Pannill, was to make Walker a trustee to secure the pur- 
chase-money, and then in trust for Pannill. By the death of 
Walker, the legal title descended upon his heirs-at-law, upon 
the same trusts. By the payment of the purchase-money to 
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the administrator of -Walker, the first trust was discharged, 
and the heirs held the Iegal title simply in trust for Pannill, 
all wich is declared in the decree, which, with the pleadings, 
makes a part of the case. By it the heirs are directed to make 
title to Pannill upon their arrival at full age, unless cause be 
shown against it, &c. The heirs have never made a convey- 
ance, and the question is whether Pannill, or those claiming 
to stand in his place, have, in any way, devested the title out 
of them? The relation between the heirs of Walker and Pan- 
nill was that of trustee and cestuz que trust, by agreement of 
the parties. So, Pannill’s possession, for no length of time, 
could devest the title of Azs trustee, for the simple reason that 
it could not be adverse. Thisis settledin Zaylor v. Dawson, 
3 Jones’ Eq. Rep. 86. Washington became the purchaser of 
Pannill’s interest in 1806, at execution sale, went into pos- 
session, and continued in possession until his death, in 1826. 
We will put out of the case the fact that, in 1815, Washing- 
ton was appointed guardian of Elizabeth, one of the heirs, 
who afterwards married Hobgood, for if his becoming guar- 
dian does not prejudice his claim, it certainly does not aid 
him in an attempt to defeat his ward’s estate, and usurp her 
title. 

Washington purchased before the act of 1812. The trust 
estate of Pannill was not then subject to be sold under execu- 
tion, and the utmost right which he could set up under his 
purchase, was to have the possession of Pannill, which we 
admit he could have recovered in ejectment from Pannill, 
the defendant in the execution, and in equity he was entitled 
to be substituted to the rights of the creditor, whose debt he 
had paid, and thereby succeeded to the equity of Pannill to 
the extent of holding it as asecurity for the money which he 
had paid. So we see that Washington’s interest was an em1- 
nation, or an equity growing out of the equity of Pannill, and 
as the latter could not, by any length of possession, devest the 
title of his trustee, of course Washington could not do so. 

This disposes of the case, even if we make the supposition 
that, after the death of Washington, the possession of the de- 
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visee and her alienee were adverse. For as Washington’s 
possession was not adverse, [lobgood, upon his marriage, and 
the birth of a child, and the death of his wife, became tenant 
by the curtesy of the legal estate, and her heir had no right 
of entry until his death. [le was certainly alive in 1843. 
Mary Hobgeed, now Mary Taylor, the lessor, married in 1842 ; 
she was, copsequently, under coverture when her right of en- 
try accrued, and is still so. 

From the view we have taken of the case, it is unnecessary 
to decide an interesting question of evidence, which was pte: 
sented on the trial. 


Per Curiam. Judgment reversed, and a venire de novo. 


STATE v. JOHN W. SHAW. 


Although being found in the possession of stolen goods, after a certain length 
of time, does not create a presumption of the possessor’s guilt, yet, itis a 
fact that may ‘be considered by the jury, with the other facts of the case. 

Acts which would constitute aiding and abetting im grand larceny, will justi- 
fy a conviction for petit larceny, when that is charged, 

If a Judge charges substantially according to law, it is sufficient. 


Tus was an InpDIcTMENT for PETIT LARCENY, tried befere 
Saunpers, Judge, at the last Rockingham Superior Court. 

There were several witnesses saamdel in support of the 
prosecution. The proseeutor, fsaac Thacker, said that he 
had the bar of iron in his shop on the 20th ef November ; that 
it was then about nine feet long; that on the next morning 
(21ist,) it was missing; that he hada white man and four 
slaves at work in the shop; that he feund the iron on the 138th 
of December; that witness claimed the iron, when defendant 
said it was his own, and that he had bought it from Rankin 
and McLean, that fall twelve months before. Presecutor re- 
turned on the next day, with a magistrate, and swore to the 
iron, whieh was then but four feet long, with a mark of “ W. 
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J. Me.” on it; that he had purchased the iron of William J. 
McConnell. Defendant, on this occasion, again asserted that 
the iron was his, and that he had got it from Rankin & Me- 
Lean. A week after that, he told the magistrate that he had 
sot the iron from Wm. J. McConnell. 

Another witness swore that defendant told him he got the 
iron from Bell. 

Wm. J. McConnell testified that he had let the prosecutor 
have iron of that description, but had not let the defendant 
have any. 

Rankin testified that he had no recollection of letting the 
defendant have any such iron. 

The counsel for the defendant insisted that, according to the 
sase of the State v. Williams, the finding of stolen property 
atter twenty days from the time it was stolen, in the posses- 
sion of any one, raises no presumption of guilt, and asked the 
Oourt so to charge. 

The solicitor admitted the principle, but argued that the 
dnding was a fact to be considered by the jury, with the other 
circumstances of the case. 

The Court charged the jury “ that the State had first to prove 
that the iron had been lost, and stolen by some one. 

Secondly, that the iron found in the possession of the de- 
fendant was that of the prosecutor ; that if the evidence failed 
to satisfy them of the loss, identity, and taking of the iron, or 
either of them, their verdict should be for the defendant; that 
she State was bound to satisfy them that the defendant had, 
himself, taken the iron, or procured it to be done; that the 
‘lefendant’s counsel said there was no evidence of this, and 
if the jury believed he got the iron from Bell, or the negroes, 
ne could not be convicted ; that there was no direct evidence, 
either of the procuring, or of the getting from any other per- 
son; that as the iron was found in the possession of the de- 
vendant more than twenty days after it was lost, this was no 
evidence, in itself, of guilt, but might be considered as a fact, 
in connection with other circumstances, such as his having 
made different statements in relation to the iron, and from 
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whom he got it—that is, if he had made such statements; that 
the cause had been argued at great length, but the testimony 
was simple and in a nut-shell—had the loss and identity been 
proved ’—did the defendant steal the iron, or procure it to be 
done? or had he got it of another after it had been taken ? 
that if he stole the iron himself, or procured it to be done for 
him, they would convict: that if he received the iron from 
another who had stolen it, knowing it to be stolen, they would 
acquit; on this they would determine from the whole test- 
mony in the cause.” 

The counsel, for the defendant, asked the court to charge as 
to rational doubt. 

In reply, his Honor said “ this was not a case of murder, stili 
the jury should be satisfied, to a reasonable certainty ; the Jury 
could not balance the testimony, and say which scale prepon- 
derated; the State had to prove the defendant guilty; other- 
wise he was entitled to an acquittal.” Defendant excepted. 

Verdict, “guilty.” Judgment; and appeal by the defendant. 


Attorney General, for the State. 
MeLean and Bailey, for the defendant. 


Nasu, ©. J. We see no error in the charge complained of. 
The defendant is indicted for petit larceny. Several excep- 
tions were taken tothecharge. First: The Court was asked to 
instruct the jury that twenty-three days having passed, between 
the time of the iron being missing, and the finding it in the 
possession of the defendant, the law raised no presumption 
that the defendant had stolen it. The case stated that this was 
admitted by the State, but it was claimed that the circumstance 
of the finding was a fact to be considered by the jury, with the 
other circumstances. The latter part of the exception, that 
the finding was left to the Jury, by the court, as a fact, is not 
complained of; but the defendant complained that his Honor 
said nothing about the presumption. It was not necessary. 
The State, by its officer, admitted that the finding, after such 
a lapse of time, created no presumption in law of the stealing 
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by the defendant. The point of law was not controverted, and 
therefore, did not require a specific charge. The second ex- 
ception is substantially embraced in the first. As it was ad- 
mitted, that from the circumstances, no presumption arose 
against the defendant by reason of his possession, we cannot 
perceive the propriety of his Honor being more precise than 
he was, nor can. we see that more precision would have bene- 
fited the defendant. The fact was left to the consideration of 
the jury, who alone would judge of its bearing and effect 
The third exception is upon the subject of rational doubt. 
in the charge, the jury were instructed that this was not a 
eapital felony, but that the State was bound to satisfy them 
that the defendant had himself taken the iron, or procured It 
to be done. In immediate response to the prayer, his Honor 
told the jury the testimony was simple and lay in a nut-shell ; 
and after calling the attention of the jury, ina summary man- 
ner to the evidence, concluded by saying this was not a case 
of lite and death, and that the jury ought to be satisfied, to a 
reasonable certainty, of the defendant’s guilt. In the argu- 
ment some criticism was indulged in, as to the meaning of the 
words, “reasonable certainty.” The terms are evidently used, 
in contradistinction, to absolute certainty. Ifthe charge of a 
Judge is to undergo grammatical criticism, he is entitled to 
any benefit to be derived from it. Whatis “certainty?” Mr. 
Walker says “ certainty is being free from doubt”—reasonable 
certainty is the being free from reasonable doubt. The Judge 
did charge substantially, as asked for. It has been repeatedly 
decided by this court, and during this term, that a Judge is 
under no obligation to use the language of the counsel in re- 
plying to a required charge, provided he does it substantially. 
In his charge, the Court instructed the jury, that “ the State 
was bound to satisfy them, that the defendant had taken the 
iron himself, or procured it to be done.” It was objected by 
the defendant’s counsel, that there was no evidence to show 
that he had procured ittobe done. Without investigating the 
evidence to see whether there was no evidence upon that 
point, itis sufficient to say, that if there was none, it cannot 
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affect the decision of the case. In petit larceny, there are no 
aiders and abettors; all are principles, who are concerned in 
ne felony: whether therefore, the defendant took the iron 
Limself, or procured another to do it for him, he was alike 
gu ulty. The charge, m the indictment, is that he stole the 
tron, and there can be no doubt, that proof, that he procured it 
to be done, would have sustained the charge. It was perfectly 
unmaterial in which way the felony was perpetrated ; and 
the charge in this particular, was intended to show the jury 
tuat tact. Jor this reason, it cannot be said, justly, that the 
Court charged the jury upon a hypothetical case. It is also 
said that the Judge violated the act of 1796—directing the 
manner in which a Judge should deliver his charge. The eXx- 
pression that the case lay in a nut-shell, is as enigmatical 
as to whom the victory in the contest belonged, as was 
the Delphic reply to Pyrrhus when seeking to know if he 
would be successful in his contemplated war ah tome; the 
answer was “a mighty empire will be subdued.” No one 
could tell, from the expression, that the Judge thought the 
defence was successful, or that it had failed. 

There is no error; and this opinion will be certified to the 
proper court. 


Per Curiam. Judement affirmed. 
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D>. CUTHBERTSON, et. af ve. HENRY LONG, Licecutor. 


Where J. L. agreed to make good to the plaintifls, certain sums, which they 
2ad paid as sureties for his son, out of that part of his estate which his said 
son would be entitled to at his (J. L’s) death, and covenanted, by deed, to 
pay such claims as said sureties could produce on or before the death of J. L.., 
uta suit brought against the executor of J. L., 1t was (eld that it was not 
necessary to show that the sureties had exhibited their claims to J. L. in his 
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Tuts was an action of pest, tried before his Honor, Judge 
Dicx, at the Spring Term, 1857, of Union Superior Court. 

The action was brought on the following bond: 

“State of North Carolina, Union County: 

Know all men by these presents, that we, John Long and 
Jacob Long, are held and firmly bound to David Simpson, 
and David Cuthbertson, in the sum of four hundred dollars, 
to be paid to the said Simpson and Cuthbertson, their heirs 
and administrators, and to the which payment, &c.; The condi- 
tions of the above obligation is as such, that David Simpson 
and David Cuthbertson, has paid money for John Long as se- 
curity, on sundry bonds, and sundry executions, we, John Long 
and Jacob Long, are held and firmly bound unto D. Simpson 
and D. Cuthbertson, to pay all the just claims, receipts, and 
executions, that they can produce, on, or before the deathot 
Jacob Long, to be paid out of Jolin Long’s distributive share 
of his father’s estate.” 

The claims existing between the parties, had been referred 
to an accountant to state the debts, and monies secured by 
the bond, with the testimony. The account was stated, and 
no exceptions filed, whereby it appeared that the amount paid 
by the plaintiffs, for John Long, was $278,08. 

This statement was put in without exception from the de- 
fendant. But it was insisted, that according to the true and 
proper construction of the instrument above set forth, the 
plaintiffs sheuld have shown that the claims, receipts, and ex- 
ecutions, taken into that account, and now insisted on, had been 
produced to Jacob Long, in his life-time. 

ifis Loner declined giving that construction to the instru- 
ment, to which detendant excepted. 

Verdict for plaintiff. Judgment. Appeal by defendant. 


Osborne and Jones, for plaintiff. 
Wilson, for the defendant. 


Nasu, C. J. The action is brought on a conditional bend. 
The condition is as follows: ‘“ The conditions of the above 
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obligation is such, that David Simpson and David Cuthbert- 
son, have tee money tor John Long, as securities on severa: 
vonds and sundry executions: we, ee Tong and Jacob 
cong, are held and firmly bound to the said D. Simpson and 
a Cuthbertson, to pay all the just claims, receipts or execil- 

tons, that they can nroduee, on or betore he death of Jacob 
One: to be paid out ot ‘Sohn Long’s distributive share ot lis 
rather’s estate. Siened, “ John Long,” “Jacob Long,” each 
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with a seal attached. The case states that the plaintiffs had 
paid, as sureties. before the death of Jacob Long, the sum of 
B27S.55. 

The only question which is presented to ns is, as to the 
proper construction of that portion of the condition which re- 
sates to the production of their just claims, receipts and exe- 
emtions, on or before the death of Jacob Long, the father of 
John Long, of whom the defendant, Ilenry Long, is the exe- 
eutor. [rom a part of the case, it appears that the defence 
3selow was rested on the fact, that these evidences of debt. 
were not produced to Jacob Long before his death. 

Ifis [Llonor instructed the jury, that the plaintifis were en- 
titled to recover from the defendant all sums of money which 
they had paid for John Long, as his sureties, before the death 
of Jacob Long. In this construction of the obligation, we en- 
tirely coneur. There is nothing in the instrument, showing 
that these evidences of payment were to be produced to Ja- 
cob Long during his lite. The true meaning was, that Jacob 
Long was to repay to the plaintiffs all such money a3 they 
should pay for his son John, during his (Jacob’s) life. Ile was 
not willing to bind hinselffor payments made after his death. 


Pee CrorraM. Judgment atiirmed, 


CASES AT LAW, 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 
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STATE v. JAMES MOTT. 


The Act of 1846, concerning attachments for contempt, (Rev. Code, ch. 34, 
sec, 117,) by which the Court is required to have the particulars of the 
offense specified on the record, gives no right of appeal, nor to a wit of 
certiorari, In such cases, 


AprraL from an order made by his Honor, Judge Extiis, 
at the Fall Term, 1856, of Caldwell Superior Court, commit- 
ting the defendant for a contempt. 

The order appealed from is in these words, viz: 

“ James Mott is ordered by the Court to be imprisoned till 
nine o’clock on to-morrow morning, for a contempt of Court, 
by making a lond noise within the hearing of the Court, and 
to the disturbance of the same, and offering resistance while 
under arrest, in the presence of the Court.” 

From this order the Court allowed the defendant to appeal. 


Attorney General, for the State. 
Gaither, for the defendant. 


450 IN THE SUPREME COURT. 
State v. Mott. 


Nasu, C. J. The defendant, for a contempt of Court, was 
ordered into custody and sentenced to imprisonment until 
nine oc’lock the succeeding morning ; from this judgment he 
was permitted to appeal to this Court. The power of the 
Court, at common law, to punish for a contempt, is not ques- 
tioned, and it is also admitted, that by the law, as it existed 
previonsly to the act of the General Assembly, passed at its 
session of 1846, no right of appeal existed; but it is contend- 
ed that the Act of 1846, requiring the particulars for which 
the party is punished, to be spread upon the record, author- 
:ses the appeal. We do not so think. For good reasons, the 
iaw does not authorise an appeal in such cases. To consti- 
tute a contempt, the act done, must be in the presence of the 
Court, or so near thereto, as to obstruct the administration of jus- 
tice. rom the nature of the offence, it is difficult to perceive, 
low another Judge can estimate the nature of the act. The 
evil requires prompt action to its removal. Let us suppose a 
case: A man comes into Court, and by his noisy behavior 
obstructs the business; the Judge orders him to be fined and 
imprisoned for the contempt; the delinquent appeals to the 
court above; the appeal, of course, annuls the judgment; 
but the individual remains in the court-house, and still con- 
tinues his disorderly conduct; the court again interferes by 
a judgment of fine and imprisonment; and again, the right 
of appeal is interposed; and so on, as long as the obstinacy 
and folly of the trespasser continues; to the entire suspension 
of the public business, and in utter contempt of the judicial 
authority. 

The whole of this doctrine is fully examined in ex parte 
Summers, 5 Ire. Rep. 149, in which the Court decide that, 
the only way in which an error in judgment in the Judge 
below, in the application of the doctrine of contempt, can be | 
remedied, is by a writ of Aabeas corpus, and that the intruder 
is not entitled to a writ of certiorari. In the case of the State 
v. Woodfin, 5 Ire. Rep. 199, the Court decide, that from the 
nature and necessity of the case, there can be no trial de novo 
in another Court as to the truth of the fact. These decisions 
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were made in 1844, and we have seen the act requiring the 
tacts to be spread upon the record, was passed in 1846. It 
is asked, for what purpose was it required, if not to enable 
2 revising Court to correct any error that might have been 
committed? The object was to furnish evidence against a 
magistrate, on a trial for a malfeasance in office, by an abuse 
of power, and to enable the person, punished, to obtain such 
redress, as, by the law, he might be entitled to; but the act 
makes no provision for an appeal, or for obtaining a writ of 
certiorari. It would be doing great injustice to the members 
of the Legislature of 1846, to suppose them ignorant of the 
two decisions made by this Court, which are above referred 
to. They knew, therefore, as the law stood, a person commit- 
ted for a contempt, had no right, either to appeal, or to a 
certiorari. It would be strange then, if these decisions were 
deemed erroneous in those particulars, or that the law, as so 
declared, was unjust and oppressive on the citizens, and need- 
ed alteration in that respect, that the right of appeal, or to the 
writ of certiorari, was not given. But the law was wisely left 
by the Legislature, in these particulars, as they found it. 

The only error in the Judge below was, in allowing the in- 
dividual to appeal. It is unnecessary to express an opinion 
as to the sufliciency of the facts, stated in the record, as 
constituting a contempt of Court, or as substantially com- 
plying with the provisions of the act of 1846. The appeal is 
dismissed. 

Per Curiam. There is no error. 


Den on dem. of B. B. EDMONSTON v. WILLIAM SHELTON. 


Where it was left uncertain whether a possession (relied on to defeat an elder 
title) began in February or March, which was insufficient, in law, if it be- 
gan in the latter month, but good, if in the other, Held that the party al- 
leging such possession, was bound to show in which month it began, or he 
could take no benefit from it. 
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Action of erscrment, tried before Enis, Judge, at the Fall 
Term, 1856, of Jackson Superior Court. 

The plaintiff showed title in himself, by the production of a 
grant from the State, for the land in controversy, bearing 
date 14th of August, 1848. Ie showed the defendant in 
possession at the time of the service of the declaration. 

The defendant, to show title in himself, produced a grant 
for the same land, dated six days after the date of the plain- 
tiif’s grant, to wit: on the 20th of August, 1843. He then 
undertook to show an adverse possession, under this grant, for 
more than seven years; to do so, he showed that he owned 
another tract of land, called the Cathey tract, adjoining the 
one in question, which he cultivated; that the land, sued for, 
was uncultivated, and laid in a wild region of the mountains ; 
that in February, or March, 1847, defendant built a shed on 
the same, near the hne of the Cathey tract; that this struc- 
ture was of puncheons driven upright in the ground, against 
which other puncheons were leaned, so as to form a shed, or 
roof; that during the year 1847, the defendant frequently 
went to cultivate the Cathey tract, which was distant several 
miles from his residence, and that when there, he oceasionall.7 
camped or tented in this shed, and when he had worked over 
his crop, he returned home, and leftit vacant; thatin Decem- 
ber of that year, (1547,) some of his cooking implements were 
found there; that hunters and others, as they traversed the 
mountains, were in the habit of camping under this shed, it 
being constantly left open for all who might choose to occa- 
py it. It was proved that there was also a small enclosure 
near the camp, of about twenty pannels of fencing, in which 
the defendant occasionally salted some cattle which he had 
running inthe mountains. There were no other improvements 
of any kind on the land in 1847, and no uses whatever were 
made of the premises, except those above stated. The plain- 
tiff’s declaration issued in February, 1854, and the question 
was whether the acts of occupation and enjoyment above 
stated, accompanied, during the time, with a claim of right, 
was sufficient to ripen this younger, and defective title, so as 
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to defeat the plaintiff’s elder title. 

The Court was of opinion that it was not, and so instructed 
the jury. To which the defendant excepted. 

Verdict for the plaintiff’ Judgment; and appeal by the 
defendant. 


Baxter, for plaintiff. 
J. W. Woodfin, and Gaither, for defendant. 


Nasu, C. J. The defendant makes title under the statute 
of limitations. His paper title is detective; in other words, 
the plaintiff’s title is the preferable one, unless he has, by 
permitting the defendant to remain in the adverse possession 
of the premises, until his title has been ripened into an inde- 
teasable one so far as the plaintiff is concerned. The time is, 
by our statute, seven years. The defendant took possession 
of the premises, in dispute, by erecting the shed in February 
or March, 1847. In order to make out his possession for the 
time reqnired to ripen his title, it was necessary for him to 
show that he took possession in I’ebruary. The case states 
that he took possession in February or in March, 1847. This 
alternative time will not answer—the law ripens the defective 
title of the possessor only after a seven years’ possession be- 
fore the commencement of the action, to be calculated from 
the time when he went into the possession, the onus be- 
ing on him, thereby giving to the rightful owner an oppor- 
tunity to try the title by an action of ejectment. Here the 
defendant needs one month to make out his full time. The 
Court cannot depart from the law, and say that a less time, 
than that established by the act, shall suffice. If we can say 
six years and eleven months will answer, with equal propric- 
ty, we can say six years and six months will, or any less time 
will. The Legislature makes the law, our business is to ex- 
pound it. 


Per Ccriam. There isno error. Judgment is affirmed. 
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Den on dem. of WILLIAM REID v. JOHN LARGENT. 


A purchaser at sheriff’s sale is not bound to see that the sheriff sold on the 
proper day in the week, nor can he be made to lose the benefit of his pur- 
chase by an irregularity of this kind. 


Tuis was an action of EyECYMEN’, tried before CALDWELL, J., 
at the Spring Term, 1857, of McDowell Superior Court. 

The lessor of the plaintiff, in making out his chain of title, 
relied on a sheriff’s deed, executed by one Curtis, who had 
made sale of the land, in controversy, as sheriff, and his return 
showed that the sale was made “on Wednesday 28th of Jan- 
uary, 1846.” It did not appear, from the said return, that 
the land had been offered on Monday and postponed from day 
to day ; nor was there any evidence offered to show that such 
was the fact. The defendant objected to the reception of the 
deed; but it was admitted by the Court, and the defendant 
excepted. 

Verdict for the plaintiff. Judgment ; and appeal by the 
defendant. 


Avery, for plaintiff. 
T. Lt. Caldwell and Baxter, for the defendant. 


Nasu, C. J. This case is, in the principle decided, covered. 
by that of Mordecas v. Sperght, 3 Dev. 428. It was there ad- 
judged, that it would be dangerous to purchasers, and ruinous 
to plaintifis in executions, to require bidders at a sheriff’s 
sale, to see that the officer has complied with all his duties in 
making the sale. In that case, the sale was not opened on 
Monday, the sale day, but was postponed, until Tuesday, when 
it took place. His Honor, below, instructed the jury, that 
as the sheriff’s sale, did not commence on Monday, the return 
day of the writ, his authority to sell expired with that day, 
and that a sale made by Lim, on Tuesday, was void. The 
Supreme Court reversed the judgment for error. In Pope v. 
Bradley, 3 Wawks’ Rep. 16, cited and approved in Mordecaé 
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v. Speight, the Chief Justice in delivering the opinion of the 
Court says, “ that on no principle could an irregularity in the 
adjournment, annul the sale; upon the ground, that the act was 
directory to the sheriff, and gives a penalty against him.” 
Here the sale was on Wednesday of Court, after the return 
day. 


Per Curiam. There is no error, and Judgment is 
affirmed. 


THOMAS B. GUNTER v. MOSES WATSON, 


The rule of evidence, forbidding the counsel in a cause to ask a witness on his 
side, leading questions, may, under certain peculiar circumstances, be relax- 
ed, or altogether abandoned, at the discretion of the presiding Judge. The 
exercise of this discretion cannot, ordinarily, be appealed from, but when its 
effect isto deprive the party of competent testimony, an appeal is allowa- 
ble. 

One of the circumstances, authorizing such departure, is where one witness is 
called to contradict another, im which case, the interrogatory may be per- 
mitted to embrace the language proposed to be contradicted. 


Tuis was an action of assumesit, for the price of a mule, tried 
before Bartey, J. at the Fall Term, 1856, of the Superior Court 
of Jackson County. 


The plaintiff, in order to show that he had sold the mule in 
question, to the defendant, introduced one James Carrol, who 
swore that he heard the defendant say he had bought the mule 
from the plaintiff, and that Thomas J. Ogle was present. 

The defendant, to contradict witness, Carrol, produced the 
deposition of Thomas J. Ogle, who resided in the State of 
Tennessee, in which the witness states that he heard the con- 
tract between the parties, and that the defendant hired the 
mule of the plaintiff. The defendant, after several other inter- 
rogatories, asks the following question: “Did you hear me 
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tell James Carrol that I had bought the mule?” To which 
the witness answered that “ he did not.” 

The plaintiff’s counsel objected to the answer as being in 
reply to a leading question. 

The Court excluded the answer, and the defendant ex- 
cepted. 

Verdict for the plaintiff. Judgment; and appeal by the de- 
fendant. 


Gaither and Jos. P. Jordan, for the plaintiff. 
Baxter, for the defendant. ° 


Barrie, J. Among the rules which have been adopted by 
the courts, for the reeulation of jury trials, none are of more 
importance than those which relate to the examination of 
witnesses. 

The object of these rules is to permit all the testimony, 
material and pertinent to the issue, to be fairly and fully 
brought out, and at the same time to prevent it from being 
perverted, misrepresented, or falsely colored, One of the 
most common of the preventive rules is that which prohibits 
the counsel of a party from putting leading questions to his 
own witness. <A leading question is one which suggests to 
the witness the answer which the party desires; or, which is 
so put as to embody a material fact, and to admit of an an- 
swer by a single negative, or affirmative; though neither the 
one, nor the other, is directly suggested. Such questions are 
prohibited, because the witness is supposed to be, and often 
is, favorable to the party who calls him. 2 Phil. on Ev. 401. 
Under certain peculiar cireumstances, the rule may be relax- 
ed, or altogether abandoned, at the discretion of the presid- 
ing Judge; and from the exercise of his discretion there 1s, 
ordinarily, no right of appeal. But there are cases in which, 
if the party be deprived of the benefit of material testimony 
to which he is entitled, he may complain of it as error, and 
have it reversed upon appeal. Such, we think, is the case 
now before us. ‘The testimony was contained in a deposition 
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—was pertinent to the issue, and was very important to the 
party who offered it. When the qnestion was objected to, on 
the trial, he could not get the benefit of an answer by vary- 
ing it in such a way as to divest it of its objectionable charac- 
ter. The adverse decision of the Judge, therefore, deprived 
him of the benefit of the witness’s answer. If that decision 
were not in accordance with the established practice, he has 
inanifestly been prejudiced by it, and ought to have redress. 
It becomes then necessary for us, to examine whether there 
is any settled rule of practice in such cases, and if so, how it 
affects the present case. 

The general rule is admitted, and has already been stated, 
to wit, that the counsel of a party cannot put leading ques- 
tions to his own witnesses. It has also been stated that, un- 
der certain circumstances, the rule may be departed from. 
The departure from the rule, as well as the rule itself, 3s in- 
tended to secure a full and fair examination of the witnesses, 
so as to extract from them all the testimony which they are 
capable of giving, free from bias, partiality, and false color- 
ing. One of the circumstances, under which a departure from 
the general rule is allowable, is, when it becomes important 
to contradict a witness who has been examined by the oppo- 
site party. This may be illustrated by the case of Courteen 
v. Talise, Camp. N. P. Rep. 48, in which one of the witness- 
es of the plaintiff, having been cross-examined as to the con- 
tents of a letter received by him from the plaintiff, (the let- 
ter having been lost,) and having mentioned in his cross- 
examination some particular expressions as part of the con- 
tents, witnesses were called on the part of the defendant, to 
speak of the contents of the same letter, and Lord Exrenzo- 
nova allowed the defendant’s counsel to ask one of the wit- 
nesses, who had first stated all he regollected of the letter, 
whether it contained the particular words and expressions as 
represented by the plaintifi’s witness. Mr. Phillips, in com- 
menting upon this case, says that “here, the object of cross- 
examining, was to ascertain a material fact in the case, by 
means of the plaintiff’s letter; and as the plaintifi’s witness 
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had stated what he conceived to be the language of the letter, 
and the defendant’s witness, on the other side, had given his 
account of its contents, it then became perfectly reasonable to 
allow the question, whether the letter contained particular 
expressions, as represented by the witnesses on the other side, 
or any to that effect.” Lord Exiexzorovan, holding that 
“after exhausting the witness’ memory, (not however, by 
leading questions, but by examining him in the regular man- 
ner,) the witness might then be asked whether it contained a 
particular passage, recited to him, which had been sworn to 
on the other side, for otherwise it would be impossible ever to 
come to a direct contradiction.” See 2 Phil. on Ev. 406. 

Let us see how the rule, thus laid down, will apply to the 
present case: The main question, in issue between the parties 
was, whether the defendant had bought, or only hired the 
mule, for the value of which the suit was brought; /wmes 
Carrol, a witness for the plaintiff, had sworn that he had 
heard the defendant acknowledge, in the presence of one Thos. 
J. Ogle, that he had bought the mule of the plaintiff. The 
defendant then introduced the deposition of the said Thomas 
J. Ogle, who, to a question properly put, testified that he heard 
the contract between the parties, and that the defendant hired 
the mule of the plaintiff. The defendant after several other 
interrogatories, put one in the following form: “ Did you hear 
me tell James Carrol that I had bought the mule?” The in- 
terrogatory was objected to by the plaintiff’s counsel, and 
the Court refused to permit the answer to it to be read to the 
jury. It seems to us that the question, thus put, was, under the 
circumstances, a proper one, and that the answer to it ought 
to have been received. We cannot distinguish it from that 
which was decided to be proper by Lord ELtengorovuasn, and 
for which he gave so conclusive a reason—“ that otherwise it 
would be impossible ever to come to a direct contradiction.” 
For the error in rejecting this testimony, the judgment must 
be reversed, and a venzre de novo awarded. 


Per Curiam. Judgment reversed. 
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Den on the demise of ELIJAH CHASTEEN »v. WILLIAM PHILLIPS. 


A purchaser at a sheriff’s sale under a venditioné expenas, is not bound to show 
any thing in relation to the disposition of property, which had been levied 
on under the previous execution. 

A levy, endorsed on a justice’s execution, as being made “on three tracts of 
land, containing three hundred acres, on Caney Fork,” is not sufficiently 
definite to comply with the requisites of the Act of Assembly. 

Facts, merely collateral to the description contamed in a levy endorsed on 
a justice’s execution, cannot be adduced to extend, or help out, an Insufh- 
cient description of the land levied on. 


Action of EJECTMENT, tried before Manry, J., at the Fall 
Term, 1855, of Macon Superior Court. 

The lessor of the plaintiff claimed title through a person by 
the name of Leonard Higdon, and showed a regular NG 
ance from him. 

The defendant claimed the same land by virtue of a sheriff’s 
sale, under a venditiont exponas, founded on certain levies, 
made by a constable under justices’ judgments and executions. 
A judgment had been rendered against Leonard Higdon and 
William Higdon, by a justice of ahs peace, upon en an 
execution issued, on which was entered the following levy, 
viz: *“ Levied this execution on twenty head of hogs, and ten 
head of sheep, and all of L. Higdon’s standing crop of corn, 
wheat, and rye, and three tracts of land, containing three hun- 
dred and sixty acres, on Caney Fork.” A venditioni issued 
from the County Court, for the sale “ of three hundred and 
sixty acres of land, in three tracts, lying.on Caney Fork, taken 
as the property of Leonard Higdon and William Higdon.” 
The land in question, was sold by the sheriff to one Allison, 
who conveyed the same to the defendant. The defendant 
proved that the personal property ,levied on, was sold prior to 
the order of conrt for the writ of venditioni exponas ; but how 
the money was applied, did not appear. This evidence was 
objected to, but received by the Court, to which plaintiff ex- 
cepted. 
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In aid, and in explanation of the above description of the 
land, witnesses were introduced, who stated that one of the 
tracts, levied on, was well known in the neighborhood as the 
property of Leonard Higdon, and was his residence; that it 
was on the waters of Caney Fork, and that said Higdon had 
no other land in the county; that there was no person’s land 
adjoining it, except a large grant to a speculating company, 
unknown to the witnesses; and that the land would be as 
well known by the description in the levy, as by any other, 
and as well known as if described according to the requisitions 
of the statute. The same witnesses proved that Caney Fork 
was a creek some fifteen miles long; that there were two per- 
sons settled near the land in question, but not on adjoining 
tracts, and that a smaller creek, a tributary of Caney Fork, 
ran through the land. 

The plaintiff contended that the evidence offered to show 
that the land was as well known by the description adopted, 
as it would be by that required by the statute, was insufficient 
in law to establish the point, and he objected to it also, as be- 
ing the opinion of witnesses, not supported by facts. 


The plaintiff, also contended, that the orders of sale, by the 
County Court, were not valid, because it did not appear, by 
the return of the officer, what had been done with the person- 
ality levied on. 

The Court left the point of the sufficiency of the proofs to 
identify the land to the jury, as a question of fact, in connex- 
ion with the levy above set out. He read this description to 
the jury, and then informed them what the statute required, 
and directed them to inquire whether this description “is as 
certain (1. e. locates the land as definitely) as that required by 
the statute would be.” 7 

His Honor, charged that the objection to the validity of the 
venditioni exponas, was not sustainable. Plaintiff excepted 
to the charge. 

Verdict for the defendant. Judgment; and appeal by the 
plaintiff. 
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Lacter, for the plaintiff. 
N.W. Woodfin, and Gutther, for defendant. 


Pearson, J. The levy, (supposing it to be sutficient), and 
return of the executions, gave the County Court jurisdiction, 
so ag to make applicable, the rule, omnia presumuntur rite esse 
acta, in favor of a third person, who is a purchaser under the 
sheriff’s sale. The venditionr exponas, gave the sheriff power 
to sell. If the sale, made under it, could be treated as a nulh- 
ty, by reason of a supposed irregularity in not setting out, 
either upon the record of the County Court, or in the vendi- 
tioni exponas, what disposition had been made of the personal 
property levied on, all prudent persons would be deterred 
from bidding fer Jand at sheviff’s sale. Accordingly, it is es- 
tablished, by several decisions of this Court, to be against public 
policy to require persons, who are not parties to the proceed- 
ings, to see, at their peril, that all the preliminary proceedings 
have been taken, and duly set out; such as notice to the debt- 
or—advertisement by the sheriff—a regular postponement 
of the sale, where it is made on any day of the return term 
other than Monday—that the debter had no goods and chat- 
els, or that the goods and chattels, levied on, had been other- 
wise duly disposed of. Jones v. Austin, 10 Ire. Rep. 20; Reed v. 
Largent, ante, tot. 

In regard to the sufficiency of the description of the land, 
set out in the levy, we do not concur in the view, taken by 
his Honer. The statute requires that the levy should specity 
the land, “ where situate—on what water course, and whose 
land adjoins.” S/lugqgins v. Ketchum, 4 Dev. and Bat. Ikep. 
414: Smith v. Low, 2 Ire. Rep. 457, and other cases, decide 
that the precise mode of description, used in the statute, need 
not be pursued, but that any other mode of description will 
answer, provided the land is as clearly zdentefied by it, as it 
would be if the description required by the statute, had been 
given; for instance, the debter’s Lome place, or Lynn place. 
This departure is permitted, on the ground, that the object of 
the statute, in requiring a description, being to inform the 
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sheriff what land he was to sell, and to enable bidders, and 
other persons, to know what land was offered for sale, may be 
as well effected by other modes of description, as that indicat- 
ed in the statute; and, consequently, another mode of descrip- 
tion will suffice, provided the land is thereby as well iden- 
titled. 

The description, made in the levy in this case is, “three 
tracts of land, taken as the property of Leonard and Wilham 
Iligdon, on Caney Fork, containing three hundred and sixty 
acres.” This deseription is as vagne sand indefinite as could well 
be ; it describes no specitic land—does not even say whether the 
three tracts are in detached parcels, or adjoin each other—er 
how much each contains. Several witnesses swear, that one of 
the tracts was well known in the neighborhood, as the property 
ef Leonard Iigdon-—was Ads residence, and that he owned no 
other land in the county, and they conclude, “thatthe land would 
be as well known by the description in the levies, as by any 
other, and as well known as if deseribed according to the 
requisitions of the statute.” This conclusion could not be 
established by the oath of fifty witnesses; for the simple rea- 
son, that it is impossible for it to be true. 

The witnesses, and his Honor, in the Court below, fell inte 
error by not distinguishing between that which is @ part cf the 
description, and that whieh j is merely evidence of a colluteral 
fuct. Vf the description had contained these additional words, 
‘one of the said tracts, being the residence of Leonard Llig- 
don, and the other two tracts, adjoining the same,” then the 
facts, stated by these witnesses, would have established the 
truth of the conclusion; but without this addition to the de- 
scription, the fact, that Leonard Higdon resided on one of 
the tracts, was simply collateral, and the insnfficiency of the 
description could be in nowise aided by it. How couid 
that fact enable the sheriff to tell what land he was to sell, 
or enable bidders, or other persons, to know what land he was 
selling? They had to be governed by the description set out 
in the levy, and that, as we have seen, was too vague and in- 
definite to identify any land. 
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If, although the description in a levy is not sufficient, a sale 
under it can be made good by proof of facts which are not set 
out as part of the description, the effect will be to defeat the 
operation and purposes of the statute, and allow land to be sold 
without the sate-guards which the Legislature has provided 
against fraud and surprise. P/dlipse v. Higdon, Busb. Rep. 
380. 

The Court erred in leaving “the point, as to the sufficiency 
of the proofs to identify the land, to the jury as a question of 
fact,” and the plaintiff was entitled to the instruction asked 
for, “that the evidence was, in law, insufficient to establish 
that point,” because there was no part of the description to 
which the evidence was applicable. In directing the jury to 
inquire “whether thzs description is as certain, (i. e. locates 
the land as definitely, as that required by the statute,”) his 
Jlonor, evidently, confounds the desereption in the levy, with 
the proof offered in regard to matter, to which no part of the 
description referred. Vendre de novo. 


Per Ovriam. Judgment reversed. 


STATE v, SAMUEL BOON, 


In an indictment for cheating by false tokens, in obtaining an article of pro- 
pevty from a person by means of a counterfeit piece of coin, to wit, a coun- 
terfeit quarter of a dollar, it is not material to aver to what currency the 
coin, intended to be counterfeited, belonged. 

Nor is it necessary to aver that the spurious coin used, was made like the 
one alleged to be imitated, the word “counterfeit” being a sufficient alle- 
gation of that fact. 

Where the indictment charged that the article was obtained by means of a 
false coin, it was not necessary to aver, that this was done by pussing it. 
Nor, in such an indictment, is it necessary to allege the value of the thing 
ahtained, or to aver that it was of any value, if it be a thing recognised as 

property, 
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Nor is it necessary to aver that the thing obtained, was the property of the 
person from whom it was alleged to have been obtained. 

Tf the last objection had been otherwise good, it would have been obviated by 
the statute; Rev. Code, ch. 35, sec. 14. 


Tus was inprctment for creatine by false tokens, tried 
before Catpwett, Judge, at the Spring Term, 1857, of Yancy 
Superior Court. 

The indictment was as follows: 

“The jurors for the State, upon their oath, present, that 
Samuel Boon, late of the county of Yancey, being an evil dis- 
posed person, and wickedly designing, and intending to cheat 
one Mary Wilhite, on the 18th day of October, in the year 
1856, with force and arms, at, and in the said county 
knowingly and designedly, by means of a certain false token, 
to wit, by means ofa quarter ofa dollar, which the said Samuel 
well knew to be counterfeit, did, then and there, obtain from 
the said Mary Wilhite, one piece of gingerbread, with intent 
to cheat and defraud the said Mary Wilhite, against the form 
of the-statute, in such case made and provided, and against 
the peace and dignity of the State. 

“ And the jurors aforesaid, upon their oath aforesaid, do 
further present that the said Samuel Boon, on the day and year 
aforesaid, with force and arms, at, and in the county atoresaid, 
feloniously, knowingly, and designedly did obtain from the 
said Mary Wilhite, by means of a false token, to wit, by 
means of a counterfeit quarter of a dollar, which the said 
Samuel Boon well knew to be counterfeit, one piece of gin- 
gerbread, with intent to cheat and defraud the said Mary 
Wilhite, against the form of the statute in such case made 
and provided, and against the peace and dignity of the State. 

“ And the jurors aforesaid do say, that the said Samuel 
Boon, in manner and form aforesaid, was guilty of fraud and 
deceit, against the form of the statute in such case made and 
provided, and against the peace and dignity of the State.” 


The defendant was convicted, and moved in arrest of judg- 
ment for defects in the bill of indictment, which motion, 
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was overruled by his Honor, and jndgment pronounced, from 
which the defendaut appealed. The points discussed in this 
Court, are stated in the opinion of the Court. | 


Attorney General, for the State. 
Edney, and Avery, for the defendant. 


Pearson, J. The verbiage, useless averment, and. vain 
repetitions used in many of the forms of indictments, have 
become the subject of just remark, as tending to produce pro- 
lixity and confusion, instead of certainty, These excrescenses 
have creeped in, because most draftsmen, under cover of the 
maxim, utile per utile non vitiatur, out of abundant cau- 
tion, will use a word, make an averment, ora repetition, with- 
out stopping to decide upon its materiality, under the idea 
that, if it does no good, it will do no harm. 

The solicitor, who drew the indictment, in State v. Fish, 
4 Tre. Rep. 219, from which the present indictment was taken, 
seems to have made an experiment, to see how many of the 
averments, in the usual form of an indictment for “ cheating 
by false tokens” could be dispensed with. The question is, 
whether he has left enough, or has trimmed too close. 

Fish’s case went off npon another point, and it did not be- 
come necessary to pass upon the sufficiency of the indict- 
ment; consequently it has no bearing, as an authority, on the 
present qnestion, except to the extent of showing that the 
departure from the usual form, was not so clearly hable to 
objection as to induce the Court to remark upon it, to pre- 
vent its being followed as a precedent. 

Several objections are now made to it: 

1st. There is no averment as to the sort of a quarter of a 
dollar that the false token was made to counterfeit—whether 
metal or paper—Spanish milled, or Mexican—or a twenty- 
five cent piece of United States coin. 

The averment is unnecessary. It was not material to ascer- 
tain the sort of money which the false token was made to 
counterfeit—the defendant’s guilt in nowise depending on it, 
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and the general averment, that it was a counterfeit quarter of 
a dollar, made the charge with sufficient certainty, to apprise 
the defendant of the specific act, for which he was then in- 
dicted, and to enable him, should he be so unfortunate as to 
fail in his-defense, to plead his conviction in bar of a second 
prosecution. In 8 Bos. and Pul. 145, a case is cited by one 
of the Judges, in which a man was indieted for stealing @ 5/. 
note, without adding any further description, and the indict- 
ment was considered sufficient, notwithstanding the generali- 
ty of the description. In State v. Ldout, 8 Hawks’ Rep. 618, 
an indictment for stealing one twenty dollar bank note on the 
Stute bank of North Carolina, was held sufficient, notwith- 
standing the description was general, and was erroneous in 
one particular, i. e., the name of the bank. The Court say, 
“ A note on the State bank is as intelligible, as a note issned 
by the bank, and would be understood, in common acceptation, 
in the same sense; for it is a familiar mode of speech to say @ 
note on @ man, and is understood as a note drawn by a man.” 
So, a quarter of a dollar is a familiar mode of speech, and is 
understood, in common acceptation, to mean a coin of a cer- 
tain value; whether it be a quarter of a Spanish mill, or of a 
Mexican dollar, or a twenty-five cent piece of United States’ 
coin, we have seen, is not material. 

2nd. There is no averment that the false token was made 
like a quarter of a dollar, or had so much the appearance of 
one, as was calculated to deceive an ordinary person. 

It is averred to bea counterfect quarter of adollar. The word 
“ counterfeit” ex vz terminz, means a thing made to have the 
resemblance of some other thing. Whether the resemblance 
be close or not, depends upon the skill of the maker; but it 
cannot, with propriety, be called a counterfeit, unless it have 
so much likeness of the originial as is calculated to deceive. 
All the verbiage used to express the many shades of the same 
idea, cannot, on paper, make it clearer than the averment 
that it was a counterfeit. If, upon the trial, the false token 
produced in evidence, did not look like a quarter of a dollar, 
or was not so much like it, as to show that it was made with 
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an intent that it should be like it, or if the attempt to make 
a counterfeit, had been so unsucessful, that the thing “ was 
not calculated to impose upon the credulity of ordinary men,” 
(State v. Simpson, 8 Hawks’ 620; State v. Patillo, 4 Hawks’ 
0+£5,) for lustance, if it was a brass, or pewter button, or round 
piece of metal, without any of the devices impressed on coin, 
it was the duty of the Judge to instruct the jury, that the va- 
riance between the allegation and the proof was fatal, and 
that the thing produced did not support the averment that it 
was a counterfeit quarter of a dollar. 

drd. There is no averment that the counterfeit quarter of a 
dollar was passed, or delivered by the defendant, to Mary 
Wilhite, so as to show Aow he obtained the gingerbread by 
means thereof. 

The averment, that he obtained the gingerbread by means 
of this false token, necessarily imports that he passed, or de- 
livered it to her, because, that is the only mode in which he 
could have obtained it by means of the counterfeit quarter of 
adollar, and such is the ordinary acceptation in which the 
words are understood. It is trifling to say that, he might 
have obtained the gingerbread by telling her he had so valu. 
able an article, or by showing it to her, or by jingling it, so 
as to let her hear the sound thereof. This objection, besides, 
is fully met by the fact, that the averment is in the precise 
words of the statute. 

4th. There is no averment of the value of this particular 
piece of gingerbread, or that it was of any value. 

In an indictment for larceny, it is necessary to aver the value 
of the article stolen, in order to distinguish between grand, and 
petit larceny; so the value of the instrament, by which a homi- 
cide is committed, is averred, because it is forfeited asa deodand; 
but no reason can be suggested why the value of this piece of 
gingerbread should be averred. I[t makes no more difference 
whether it was worth five cents, or five dollars, than it does 
whether it was a large, or a small piece; nor was it necessary 
to aver that it was of any value, for it was an article of pro- 
perty, and every thing which the law recognizes as property, 
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is presumed to be of some value. Dodson v. Alarch, 4 Dev. 
and Bat. Rep. 146. This is assumed in the statute, under 
which the indictment is drawn: “any money, property, or 
other thing, of value.” | 

5th. There is no averment, that the gingerbread was the 
property of Mary Wilhite. 

The indictment avers that the defendant obtained the gin- 
gerbread from her, with an intent to cheat and defraud her. 
She could not be defrauded, nor could this averment be prov- 
en, unless the gingerbread was her property. For this reason, 
we consider the objection met by the averment. In an indict- 
ment for larceny, it is necessary to aver the ownership of the 
article stolen, for if the charge was “a piece of gingerbread, 
then and there being fonnd, feloniously did steal, &c., without 
averring to whom it belonged, the party might be again in- 
dicted for stealing a piece of gingerbread, and there would be 
no means of deciding whether it was the same piece of gin- 
gerbread or not, because there is nothing to identify it. But 
in an indictment for obtaining, by a false token, the averment 
of an intent to cheat, and defraud, a particular individual out 
of the piece of gingerbread, does identify it, and secures the 
same certainty as the avermeut in an indictment for larceny 
that the article is the property of a particular individual, 
and affords an equal protection against another indictment. 

The counsel, for the defendant, relies upon Vorton’s case in 
in 8th Carrington and Payne, 196. The case was npon 7 and 
8, Geo. 4 ch. 29, and is referred to in Roscoe’s Crim. Ev. 428. 
The reports of Carrington and Payne, are not within onr reach, 
except so much as is contained in the Eng. Com. L. Rep. Un- 
fortunately, Norton’s case is not reported at large; only the 
head note is given, 84 E. C. L. R. 850. “ An indictment, 
under 7 and 8 Geo. 4, ch. 8, for obtaining money under false 
pretences, is not good, unless, in addition to the false pretence, 
it contain the requisites of a count for larceny, and if it do not 
allege the money obtained to be the property of any person, 
it will not be sufficient, inasmuch as it could not in that state 
be pleaded as @ bar to a subsequent indictnent for larceny, 
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which it is made by the proviso in the 53 section.” The sta- 
tute, besides the proviso, that if, upon the trial, it shall be 
proved, that the defendant obtained the property, in such a 
manner as to amount in law to a larceny, he shall not, by rea- 
son thereof, be entitled to an acquittal of such misdemeanor, 
contains a further proviso, that “no person, tried for such 
misdemeanor, shall be liable to be afterwards prosecuted for 
larceny, tpon the same facts.” The decision in Norton’s case 
it seems, was put upon this latter proviso, which is not poe 
tained in our statute, although the first is. Consequently, 
that case isnot in point. But we regretit is not in our power 
to examine it. For the proposition in the head note, that in- 
asmuch as the proviso makes the proceeding for a misdemeanor, 
a bar toa subsequent indictment for larceny, therefore, the 
indictment for the misdemeanor, must contain all the requisites 
of a count for larceny, is clearly a non sequitur. 

After a full consideration of the question, we have, for the 
reasons above stated, arrived at the conclusion that the aver- 
ment of an intent to cheat, and defraud a particular individ- 
ual, supersedes the necessity of a direct averment, that the 
article is the property of that individual, and that an indict- 
ment, under our statute, is distinguishable in this respect, very 
clearly, fromm an indictment for larceny. 

At all events, we are satisfied that this defect, if it be one, 
comes within the provision of the statute, ch. 35, sec. 14, Rev. 
Code, “ No indictment shall be quashed, or the judgment, 
thereon stayed, by reason of any informality or refinement, if 
in the bill, sufficient matter appears to enable the Court to 
proceed to ‘adgment.” 

There is no error in overruling the motion to arrest. 


Per Curiam. | Judgment affirmed, 
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HARRISON M. WAUGH v. JOSEPH BRITTAIN. 


“ Due return” of process, means a proper return, made in proper time. What 
is a proper return, in form and substance, is a question of law, to be decided 
by the Court; but whether it was made in proper tithe, is a question of fact, 
to be decided by a jury. 


Tus was a sctre Facts, to make absolute a judgment nzsz , 
heard before his Honor, Judge Dick, at the Fall Term, 1856, 
of Surry Superior Court. 

The defendant, as sheriff of Burke County, was amersed at 
Spring Term, 1856, of Surry Superior Court, in the sum of 
one hundred dollars, nzs2, for failing to make due return of an 
execution, which had issued from that Court, in favor of the 
plaintiff, against one Gaither. The execution was produced, 
and on it was endorsed, “‘Came to hand 25th Oct., 1855.” 
“ No goods, nor chattels, lands, nor tenements, found in Burke 
County, to satisfy this fi. fa.” Signed by the defendant as 
sheriff. The clerk of Surry Superior Court was examined, and 
swore that the execution, above mentioned, was not returned 
during the week of the Court, to which it was returnable, but 
on a day thereafter, to wit, on the 7th of March, 1856. The de- 
fendant’s counsel contended that there being a proper and 
sufficient return on the writ, as the allegation in the sci. fa. 
was the failure to make a due return, the defendant was en- 
titled to the judgment of the Court. But his Honor being of 
opinion with the plaintiff upon the law and facts of the case, 
gave judgment according to the sci. fa., from which the de- 
fendant appealed. 


Mitchell, for the plaintiff. 
Boyden, for the defendant. 


Batrze, J. We concur with his Honor in the opinion, “due 
return” of process, means a proper return, made in proper 
time ; and such, we believe, has always been the construction 
put upon those words, as used in the act of 1777, (see Rev. 
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Code, ch. 105, sec. 17.) Whether, in any particular case, a 
due return has been made, may involve questions, both of law 
and fact. Whether the return is a proper one in form and 
substance, is a question of law, to be decided by the Court, 
but whether it was made in proper time, is a question of fact, 
to be decided by the jury. It is true, that in the case of Aew 
v. Afelvin, 3 Jones’ Rep. 243, it was held, that the Supreme 
Court, from which a sevre faceas had issued against a default- 
ing sheriff, and to which the return ought to have been made, 
must, itself, decide the facts involved in the issue made by the 
defendant’s plea; but the decision was put expressly upon the 
ground of necessity, because the Court had no power confer- 
red upon it, to havea jury summoned and impanneled. The 
jury is, by the principles of the common law, which we have 
adopted, the appropriate tribunal for the trial of disputed facts, 
and the Court ought never to assume that jurisdiction, unless 
it is expressly, or by a necessary implication conferred upon 
it by the Legislature. 

Our opinion, then, is that his Honor erred in undertaking 
to decide a question of fact, whether the process was returned 
in proper time. Upon that fact, the jury will decide accord- 
iug to the evidence submitted to them. In it may be involv- 
ed the consideration of the question, not only whether the 
process was actually returned to the clerk’s office within the 
time prescribed by law, but whether the sheritf had used all 
due diligence in carrying it, or sending it by mail, or other- 
wise, and was prevented from filing it, or having it filed in 
the oftice, by such an accident, or necessity, as would excuse 
him. 

The judgment must be reversed, and this opinion will be 
certified to the Court below, in order that that the cause may 
be there disposed of according to law. 


Per Curiam. Judgment reversed. 


472 IN THE SUPREME COURT. 


Stephenson v. Stephenson. 


MIRANDA STEPHENSON v, JAMES F. STEPHENSON. 


In the appointment of an administrator, a person who cannot write, nor read 
writing, and has no experience in keeping accounts, or in settling estates, 
is incompetent, within the meaning of the statute, (Rev. Code, ch. 46, sec. 3.) 

Where a Judge is vested with a discretionary power in making an appoint- 
ment, but refuses to exercise such discretion, and appoints one whom he 
erroneously supposes he is bound, in law, to appoint, Held that an appeal 
would lie to this Court and the decision should be reversed, and the cause 
remanded, that he might proceed to exercise a sound discretion in making the 
appointment. 


AppraL from an order, made by his Honor, Judge Dick, 
directing the appointment of an administrator. [from <Alex- 
ander county. 

The plaintiff was the widow of the intestate, William Ste- 
_ phenson, and as such, made an application to the County 

Court of Alexander, at the first term after her husband’s death, 
for administration upon his estate. Her appointment was op- 
posed, upon the ground of incompetency, and the defendant, 
who was the appointee of the next of kin, (though not him- 
self related to the intestate) was appointed. 

The plaintiff appealed to the Superior Court, and it was 
made to appear to his Honor, that the plaintiff could not 
write, nor read writing, and had no experience in this kind 
of business, but that.she was a woman of ordinary capacity, 
and a hale and hearty person. 

The Court being of opinion that the word incompetent, 
mentioned in the statute, (Rev. Code, ch. 46, sec. 8.) “applied 
to the mind, and had regard to mental incompetency, and 
as the widow was a woman of ordinary capacity, and a hale 
and hearty woman, but had no experience in this business,” 
he reversed the judgment of the County Court appointing the 
defendant, and directed a procedendo to issue to the said court, 
commanding them to give the appointment to the plaintiff, 
upon her entering into bond, with the sureties required by 
law. From which judgment the defendant appealed to this 


Court. 
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Mitchell and Boyden, for plaintiff. 
W. PP. Caldwell and Neal, fer defendant. 


Prarsox, J. We do not coneur with his Honor as to the 
meaning of the word, incompetent, as used in the statute. 
When two persons, who claim aright to administer, are in 
equal degree, the court may, in its discretion, grant the ad- 
ministration to one er both, “ or if the person, applying, shall 
be deemed incompetent, then the court may grant adminis- 
tration to some disereet person.” is Honor was of opinion 
that the word, incompetent, applied to the mznd, and had re-_ 
gard to mental cneapacity, and as the widow was a woman of 
ordinary capacity, and a hale and hearty woman, but had no 
experience in this business, he directed her to be appointed. 
One object of the statute was to provide that the manage- 
iment of estates should be entrusted to none but jié and dis- 
creet persons, and the word “incompetent” is obviously used 
in the sense of “unfit.” This may be on account of meatal 
incapacity, or bodily infirmity, or ignorance and inexperience 
in matters of business, such as keeping accounts, deciding 
upon the justness of claims, and many things of the kind, 
which require a considerable degree of experience, and capa- 
city-for the transaction of business. In this sense of the word, 
a woman who can neither write, nor read writing, and has 
no experience in business, is Incompetent and unfit to be en- 
trusted with the administration of an estate, althongh she may 
be ever so hale and hearty, and capable of much bodily en- 
durance. The latter qualities would make her fit for an ap- 
pointment where hard work was the object, but not for one 
where accounts are to be kept, and settlements to be made 
and returned to court. Indeed, such a woman, acting as ad- 
ministratrix, would be forced to trust to agents, and be at the 
mercy of designing persons, thereby exposing the interest of 
the other persons, who are interested in the estate, as well as 
her own, to the danger of much loss from mismanage- 
ment, if not from corruption ; against which, it was the pur- 
pose of the statute to provide a safeguard. 

15 
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But it is objected, this is a matter confided to the déscre- 
tion of the court below, and consequently, this Court cannot 
interfere. 

That would be true, provided his Honor had exercised his 
discretion; but the error into which he has fallen, cramped 
his action, and did not leave him free to make the appoint- 
ment according to his sound discretion. So, this construction 
of the statute presents a question of law, and makes it our 
duty to correct the effect of his Honor’s erroneous opinion in 
regard to it. In Freeman v. Morris, Busb. Rep. 287, his 
Honor refused to entertain a motion to amend, on the ground, 
that he had no power to allow the amendment. The judg- 
ment was reversed, because by reason of his erroneous opin- 
ion in respect to his want of power, he had not exercised his 
discretion. Our judgment is the same in this case, for the 
same reason. “The judgment must be reversed, and this 
opinion certified with directions to the Judge of the Superior 
Court, to proceed to make the appointment according to his 
sound discretion.” 


Prr Curram. Judgment reversed. 


LARKIN ESTES v. ISAAC OXFORD. 


Under the act of 1844, chapter 36, regulating the common schools, a scholat 
regularly attending a common school, was not bound to work on a public 
road during a holiday occuring within the period of the session, that is, 
during the time for which the teacher was employed under the 13th section 
of the same act. 


Tuts was an action for a penaLty, brought to the Superior 
Court of Caldwell, by appeal from the judgment of a justice 
of the peace, tried before Exuis, J., at the Fall Term, 1856. 


The action was brought against the defendant for the fail- 
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ure of his son, Sion, to work on a public road, and the following 
CASE AGREED, 

was submitted for the judgment of his Honor. 

Sion was over eighteen years of age, but under twenty-one, 
living with the defendant, his father, within the bounds of the 
plaintiff, who was the overseer on the road. 

The plaintiff notified the defendant to send his son, the said 
Sion, in due time, but did not notify the son. 

At the time ofthe service of the notice, Sion Oxford was 
attending a common school as a scholar, and had been so 
attending from the commencement of the session. The days 
appointed for working the road (in Oct., 1855,) were in the 
week of a recess of the said school, though it was not known, 
when the notice was served, that there would be a recess at 
that time. 

On the expiration of that week, the school was resumed, and 
the youth, Sion, again attended ag a scholar, and did so, regu- 
larly, till the close of the session. 

Upon the state of facts submitted, his Honor being of opin- 
ion with the plaintiff, gave judgment accordingly, from which 
the defendant appealed to the Supreme Court. 


Lenoir, and Avery, for the plaintiff. 
T. R. Caldwell, for the defendant. 


Barrier, J. Itis unnecessary for us to decide whether the 
notice served upon the defendant, as a warning for his son to 
work on the road, was sufficient or not, as we are satisfied that 
the son was not liable to work on the road at all at the time 
when the notice was given. 

The transaction occurred. in October, 1855, before the Rev. 
Code went into operation, and must, Cherefore. be governed 
by the act of 1844, ch. 36, entitled “ An act to consolidate and 
amend the acts heretofore passed on the subject of common 
schools.” By the 81 section of that act, it is declared “ that 
the teachers and pupils of any common school, shall be exempt 
from performing military duty, working on the road, or serv- 
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ing as Jurors, whether engaged in teaching in said schools, or 
attending them as scholars.”—By the terms, “attending them,” 
(the common schools,) “as scholars,” we clearly understand 
the Legislature to mean, whilst attending during the time for 
which the teacher shall be employed, as provided in the 18th 
section, without any regard to a recess, during the term, of a 
day, or even a week. The exemption, made in favor of teach- 
ers and scholars, from the performance of such necessary and 
important public duties, as military duty, working on the roads, 
and serving on juries, was manifestly intended to encourage the 
keeping and attending the common schools. It could hardly 
be deemed to be within the spirit ef snch encouragement, to 
force the teacher off to a militia muster, or one of the scholars 
to work on the road, during a holiday given perhaps for rest, 
or necessary recreation. In the present case, the defendant 
might, perhaps, put his defense upon another, but narrower 
ground, to wit, that at the time when he received the notice, 
his son was, in the strictest sense, attending the school, so that 
the notice then was of no effect; but we prefer to place 
ijt upon the broad ground, that the exemption extends through 
the whole session of the school, without regard to a holiday, 
or temporary recess. 

The judgment given for the plaintiff on the case agreed, 
must be reversed, and a judgment of nonsuit must be entered. 


Per Coriam. Judgment reversed. 


J. ¥. iE. HARDY v. HEZEKIAH ANDREWS. 


The entry of the usual formula ofan assignment of a bail-bond, with the sheriff's 
name in the body of it, and the usual form ofa seal attached, without the 
sheriff's name being set down to the same, is not a good assignment, under 
the act of Assembly. 


Tus was a ScIRE FAcIAs to subject the defendant as special 
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bail, tried before Canpwerr, J., at the Spring Term, 1857, of 
Buncombe Superior Court. 

The scire facias recited that a writ in behalf of the plaintiff, 
against one P. Jfawkins, came to the hands of the defendant 
as sheriff of Nandolph County, which he executed on the said 
Ilawkins, and took a bail-bond for his appearance at the term 
to which the said writ was returnable, but that he failed to as- 
sign the same to the plaintrf, according to the provisions of 
the act of Assembly, and stmmoned the defendant to show 
cause why le should not be made liable as special bail. 

The defendant pleaded that he assigned the bail-bond taken 
by him, to the plaintiff by an assignment in the following 
words, to wit: “I, Jlezekiah Andrews, sheriff of Randolph 
County, do hereby assign over the above obligation and con- 
dition to J. F) E. Ifardy, the plaintiff therein named, his 
executors, and administrators, according to the statute in such. 
cases made and provided. In witness whereof, I have here- 
unto, set my hand and seal, 29th day of March, £549. 

% i 6 sot (s Oy, ) 33 
which he alleged and insisted was, in law, a good and suff- 
cient assignment of the bond and conditions therein contained. 

The plaintiif demurred to the said plea on the ground, that 
it was not sufficient in law to bar the plaintiff’s right to 
recover. 

Lhe question raised by these pleadings was, whether the 
name of the defendant, as sheriff, being in the body of the 
assignunent, and a scrawl appended in the usual form of aseal 
without any name affixed, was a good and proper execution 
of the assignment. 

— Ifis Ifonor being of opinion that it was not, sustained the 
demurrer, and gave judgment forthe plaintiff, from which the 
defendant appealed. 


sLvery, for the plaintiff. 
Hacter, for the defendant. 


Nasu, C. J. This is a sci. fa. to subject the defendant as 
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special bail. The defendant is thesheriffof Randolph County, 
and as such a writ was placed in his hands by the plaintiff to 
be executed on the persons therein named. The defendants 
in the writ were duly arrested, and the bail-bond, set out’ in 
the case, was executed by them. At the return term of the 
sci. fa., a special plea was filed by the defendant, setting forth 
an alleged assignment of the bond to the plaintifi, made by 
him. ‘To this plea there is a demurrer. 

The only question before us is as to the sufficieney of the 
assignment. | 

The original process, upon which these proceedings are had, 
issued in 1853, and the bail-bond and the alleged assignment 
were executed in March, 1849. So, that the question before 
us is not affected by the act of 1856. The provision of the 
act of 1886, Rev. stat., ch. 10, sec. 2, under which the pro- 
ceedings are had, directs that “all bail-bonds, to any of the 
courts, &c¢., shall be assigned by the sheriff, &c., returning 
the same, by an endorsement thereon, in the following form, 
&e.,” which has been pursued by the defendant in this case, 
but the form concludes as follows: “In witness, whereof, I 
have herento set my hand and seal, this the day of ~ 
——;” “and every sheriff, &c., failing to make such assign- 
ment, shall be deemed, held, and taken as special bail in the 
same manner as if no bail-bond had been returned. To the 
return of the bail-bond, there is what is insisted by the counsel, 
a sufficient assignment. The form begins, “1, Hezekiah An- 
drews, sheriff, &c.,” and to it, there is a printed seal, the 
whole form being printed, but there is no name preceding the 
seal. Thatisin blank. This presents the only question in the 
case. Is the appearance of the name in the body of the form 
a compliance with the requirement of the act? We think 
not. The conclusion of the form, set out in the act, is a suffi- 
cient answer. Seals were adopted to written instruments long 
before the art of writing was in general use. Each individual 
adopted some device in his seal, showing, thereby, its appro- 
priation by him. When, however, in process of time, writing 
became more diffused among the community, this appropria- 
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tion of the device of the seal passed out of use, and the appro- 
priation of the particular seal, to the use of him who claimed 
it, was evidenced by the person affixing his name to the seal. 

This is peculiarly necessary in this State, where it has been 
judicially decided, that any scrawl affixed to a man’s name 
purporting to be a seal,is aseal. It is the mode of identifica- 
tion and appropriation. If the scrawl is not preceded by the 
name of any one, it is not the seal of any one, and the instru- 
ment is not a deed. This is the first attempt we have known, 
to apply to deeds the construction given to wills under the 
statute of wills as to signing the script by the testator. 

The assignment of the bail-bond, attempted by the defend- 
ant, is incomplete, and therefore of no effect, or force, in con- 
sequence of the omission of the name preceding the scrawl. 
This omission is not supplied by the sheriff’s name appearing 
in the body of the instrument. See Mann v. Hunter, 2 Jones’ 
Rep. 11. 


Per Curiram. There is no error. Judgment affirmed. 


Den on the dem. of JOHN H. JOHNSON »v. JGHN FEF. PENDERGRASS. 


The certificate of a clerk, endorsed upon a deed, or attached to it, showing 
that it was proven begcre him, in his county, followed by an order for re- 
gistration, is sufficient, without showing that it was taken in his office and 
a record made of such probate. 


Action of EsectrmEnt, tried before Ex1is, Judge, at the Fall 
Term, 1856, of Cherokee Superior Court. 

A deed to the lesser of the plaintiff, for the land in contro- 
versy, was offered in evidence, and objected to by the defend- 
ant’s counsel, upon the ground, that it had not been duly 
proved and registered. The certificate of probate, entered on 
the deed, is as follows: 

“State of North Carolina, Cherokee county, September 9th, 
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1854. The execution of the within deed was, this day, duly 
proven before me, by the oath of W. C. Walker, the subserib- 
ing witness thereto, for the purposes therein contained. 
Therefore ,let it be registered. Certified by me. 
Signed, Drury Werxs, Clk.” 

The certificate of the register, in proper form, was entered 
below the above, and was objected to, only upon the ground, 
that the clerk’s certificate was not sufficient to authorise it. 

His TJonor held that the certificate was. sufficient, and ad- 
mitted the deed to be read; whereupon, the defendant ex- 
cepted. 

Verdict for the plainti#fi. Judgment; and appeal by the 
defendant. 


J. W. Woodfin, for plaintiff, 
WL. Tute, and Luater, for defendant. 


Barrin, J. The only question made on the trial was, 
whether the deed, under which the lessor of the plaintiff 
claimed, had been duly proved and registered. The act of 
1852, ch. 188, (Rey. Code, ch. 87, see. 2,) authorises the clerks 
of the county courts to take and certify the probate of deeds, 
&e., in their respective counties, and the objection to the 
certificate of probate in the present case is, that it does 
not state that the probate was taken by the clerk in his office, 
and that a record thereof was made by him. There is cer- 
tainty nothing of the kind expressly required of him by the 
act, and we cannot discover any thing in its policy which 
would justify us in making such a requisition by construction, 
The terms of the law seem to be fully complied with, when 
the certificate of the clerk, followed by an order of registra- 
tion, is cndorsed upon, or annexed to the deed, and shows 
that the probate was duly made before him, in his proper 
county. That isa sufficient authority for the registration of the 
instrument by the register, and is all that has ever been deem- 
ed necessary in the certificate and fiat of a Judge. In the 
Revised Code, the authority to take the probate of deeds and 
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other instruments, is conferred upon both officers in the same 
terms, and we cannot perceive any good reason why more 
should appear in the certifieate of the one, than in that of the 
other, exeept m the particular, that the clerk’s certificate must 
show that hers acting within his own county. The certifi- 
cate and order, im the present case, were amply sufficient to 
authorise the revistration, which the certificate of the register 
shows, was duly made, and the deed was, therefore, properly 
adniutted in evidence. There is no error. 


Per Curran. Judgment athrmed. 


A. R, HOMESLEY ¢. STEPHEN HOGUE. 


Only suck estate as a debtor has, passes by virtue ofan execution sale. 

The owner ef an ultimate estate m chattels, cannot maintain an action 
against a sheriff, who has an exccution against the owner of a particular 
interest, for selling it, although he professes to sell the entire property in 
such chattels, 


This was an action of trover, with a count in cas, tried 
betore Ennis, Judge, at the Fall Term, 1856, of Cleavelane 
Superior Court. 

The action was brought to reeover the value of several 
slaves, which it was alleged he had an estate in, and which 
had been sold and converted by the defendant. The plaintiff 
bought the slaves, in question, from one Joseph Dardin, and 
took from him a bill of'sale, as follows: 

“Received of A. It. Homesley twenty-three hundred dol- 
lars in full payment for six negroes, viz: one old man named 
Jlarny, &c., (deseribing them,) which negroes I warrant to 
be sound in body and mind; also, I warrant the title good. 
duly 12th, 1853. J. Ilarpry, [seal.]’) 


At the same time the plaintiff executed and delivered to 
Hardin the following instrument, viz: 
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“JT have this day bought six negroes of Joseph Hardin, and 
have paid him twenty-fhree hundred dollars for the same. 
He is to have the use or hire of the negroes until the 15th of 
October, for boarding them till that time. I also give him 
liberty to sell the said negroes to any other person, provided 
he does so in one month from this date, by refunding me my 
money. The negroes, Sol, Harny, &c., (describing the same 
as are contained in the foregoing bill of sale). Signed, A. Rt. 
Homestry.” 

It was proved that the defendant had the slaves sold en- 
tire, and net the particular interest of Hardin only, in order 
to satisfy an execution in his favor against Hardin, and the 
said property was bought by the latter. 

Upon these facts, it was intimated by his Honor, as his 
opinion, that the plaintiff could not reeover; for the reason 
that Hardin, the debtor, had an interest in the slaves, which 
could be sold under the execution. 

In submission to which opinion, the plaintiff took a nonsuit, 
and appealed to this court. 


Guion and Lander, for plaintiff. 
Baater, Cabaniss, and [oke, for defendant. 


Prarson, J. A sale, under execution, passes only such 
interest or estate as the debtor may rightfully pass, because 
it operates by act of law. If, therefore, a debtor has a par- 
ticular estate, and the property is sold under execution, the 
party entitled to the ultimate estate, or remainder, (as it is 
usually termed,) has no ground of complaint ; for his estate is 
in nowise interfered with, notwithstanding the officer may pro- 
fess to sell the “entire estate, and not a particular jnterest 
only.” 

In our case, the debtor was entitled to the slaves from the 
12th of July, 1853, until the 15th of October, and we assume 
froin the statement, that the sale was made during that time. 
The defendant did not interfere with them afterwards. It is 
clear that the count in trover cannot be maintained, for the 
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plaintif was not entitled to the possession at the time of the 
supposed conversion. It is equally clear, that the count in 
case, could not be sustained, for, as we have seen, the sale 
which was made, at the instance of the defendant, in nowise 
interfered with his estate. It is only in cases where the pro- 
perty is destroyed, or removed to parts unknown, (which is 
considered as amounting to a destruction,) that a remainder- 
man can maintain “case” for the Injury to his estate; upon 
the same principle that a tenant in common is allowed, under 
such circumstances, to maintain an action. 


There is an additienal fact set out in the statement: The 
debtor bought the property ; so that to all intents and purposes, 
the plaintif, after the sale, stood 7m statu quo, and his having 
a cause of action, either in ¢rever or case, is out of the ques- 
tion. There is no error. 


Per Curiam. Judgment affirmed. 


Den on demise of JACKSON STEWART n. JOHN RUTHERFORD. 
A. sheriff cannot, by an agent, purchase property at his own sale. 


Tus was an action of ErEcrMENT, tried before CaLpwett, J. 
at the Spring Term, 1857, of Yancy Superior Court. 

The plaintiff, as sheriff of Yancy County, had in his hands 
a venditions eeponas, founded upon the levy of a justice’s exe- 
eution, in favor of Isaac A. Pearson, against one Keller, under 
which the land in dispute, was sold to one Brayles at the sum 
of $3,50. A deed was made to the said Brayles by the plain- 
tiff, as sheriff, dated 17th of May, 1854, and on the same day 
Brayles conveyed the land back to the plaintiff at $12. 

The declaration, in this case, was served on Keller, and the 
defendant, Rutherford, was allowed to come in and defend in 
his stead, by entering into the common rule. The defendant, 
after producing a deed from Keller to him, reciting a consid- 
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eration of $200, showed the following facts: The principal of 
Pearson’s debt, against Keller, was about $29, and the cost 
Si,43. In March, Keller paid the plaintiff on the execution 
$29, and took his receipt fer the same. At April Term, of 
the court of Yancy, Pearson and Keller met, and early in the 
week they eame to an understanding that the land was not 
to be sold, which was communicated to the plaintiff, who 
assented to the arrangement. Both Pearson and Keller lett 
the eourt-house on Thursday or Friday of the court week under 
the impression that the land was not to be sold. Without any 
further notice to the parties interested in the debt, the land 
was, next day, exposed to sale by plaintiff under this execution, 
and bid off by Brayles, as heretofore stated-—few persons being 
present. 

The Court, in his charge to the jury, told them that there 
was evidence to leave to them, tending to show that Brayles 
had purchased the land for Stewart, the plaintiff; that if such 
was the fact, the sale was void, and the plaintiff could not 
recover. Plaintiff excepted to this charge. | 

Verdict for the defendant. The Court rendered a judgment 
for the defendant, and the plaintiff appealed. 


Hdney, for the plaintiff. 
Gaither, and Avery, tor the defendant. 


Nasu, C. J. There is no error. The plaintiff, as sherff of 
Yancy County, had in lis bands an execution against one 
Keller, which was levied on the land in dispute, and at the 
sale, one Brayles was the highest bidder at the price of three 
dollars and fifty cents. The land was worth three hundred, or 
three hundred and fifty dollars. Abouta month atter, the sale to 
Brayles, the plaintiff executed a conveyance to him of the 
land, and on the same day, Brayles executed a conveyance to 
him of the same land. His Honor instructed the jury in sub- 
stance, that if Brayles purchased the land for the plaintiff, the 
sale was void, and the plaintiff could not recover. There can 
be no question of the correctness of the charge. ‘There 1s no 
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principle in our law better settled, than that a sheriff cannot 
purchase at his own sale, and it would be a miserable evasion 
of the law if he could rightfully do that by an agent which 
he is forbidden to do himself. If, by so shallow a contrivance 
as this case presents, the law can be eluded, the principle, 
forbidding a sheriff to prestitute his office to his own iniqui- 
tous gain, would not be worth a straw. The importance of 
the prohibition imposed upon the sheriff could not be better 
exemplified than by the facts set forth in this case. The plain- 
tiff and the defendant in the execution, settled their business 
to their mutual satisfaction, and the plaintiff was informed of 
it, and told that the land was not to be sold. ‘The parties left 
the ground, and on the following day, in the absence of the 
defendant in the execution, when but a few persons were 
present, the land, worth $300, was sold, and Brayles proclaimed 
the purchaser at the sum of $3,50, and when the conveyance 
was made by the plaintiff to Brayles, he immediately recon- 
veyed it to the sheriff at the nominal price of $12. 

The weight and effect of the testimony was left to the jury, 
and they, by returning a verdict for the defendant, found that 
the plaintiff was himself the purchaser through his agent, 
Brayles. See Loard vy. Blount, 8 Ire. Rep. 517; dAleLeod v. 
MeCall, 3 Jones’ Rep. 87. 


Per Curtam. Judgment atirmed. 


CORNELIUS VANOVER v. JAMES THOMPSON. 


A bond, conditioned that the obligee shall not appear as a prosecutor, or as a 
witness, against the defendant in a criminal proceeding, whether it be a 
case of felony or a misdemeanor, is null and void. 


Tris was an action of prgr, brought originally before a 
single magistrate, and by successive appeals, taken to the 
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Super ior Court of Ashe, where it was ne before Exus, J., 
at the Special Term, June, 1857. 

The plaintitf declan ed on the following bond: “ On, or before, 
the 25th day of December next, I promise to pay Cornelius 
Vanover, twenty-five dollars in money, and fifteen dollars in 
cattle, to be delivered where John Thompson now lives, as 
witness my hand and seal: now this note to be good and legal, 
provided the said Vanover shall not appear as a prosecutor, 
or witness, against James Thompson, with whom the said Van- 
over has a'controversy. Now if the said Vanover shall thus 
appear, this note to be null and void.” 

The plea was, that the bond was given to compound a prose- 
cution, and against the policy of the law. 

The justice of the peace, before whom the State’s warrant, 
against the defendant, was returned, testified, that on being 
informed by the parties, that the matter in controversy was 
compromised, as set forth in the bond, (being the same day the 
bond was given,) he dismissed the warrant. 

A verdict was taken for the plaintiff, with an understand- 
ing that the Court might set it aside, and enter a non- 
suit, if upon consideration, he thought the action could not be 
sustained. 

Afterwards, on consideration of the case, the Court ordered a 
nonsuit; and plaintiff appealed. 


Neal, and Boyden, for the plaintiff. 
Mitchell, for the defendant. 


Nasu, C. J. There isno error. Three cases, decided at 
the December Term, 1856, of this court, have settled the prin- 
ciple in contest here. Zhompson v. Whatinan, 4 Jones’ Rep. 
48; Ingram v. Ingram, Ibid 188; Garner v. Qualls, Ibid 223. 

In the first of these cases, it is decided that the concealment 
of a felony is an indictable offense, and that the offense is 
greatly aggravated by compounding the felony, that is, “by 
an agreement not to prosecute, or make known what has come 
to the knowledge of the party.” In offenses less than felony, 
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this compounding or concealment is not indictable, but it is, 
nevertheless, against the policy of the law and the due course 
of Justice, and a court of law will not lend its aid to enforce 
any such contract or agreement. 

In Garner v. Oualls, the same doctrine is held—the court 
declaring that no executory contract, the consideration of 
which is contra bonos mores, or against the public policy, or 
the laws of the State, can be enforced in a court of jus- 
tice. The consideration there, was the compounding, or 
suppressing, a prosecution for an alleged forgery. The bond 
is declared void, although the act may never have been, in 
the view of the law, a forgery. 

In Lngram’s case, the court declare that an agreement 
among persons interested in an estate, not to bid against each 
other at the administrator’s sale, is void, as being against the 
public policy. 

It may be now, therefore, pronounced a settled principle, 
“that all contracts founded upon agreements to compound 
felonies, or to stifle prosecutions of any kind,” are void, and 
cannot be enforced. 

The note upon which the action is brought, has this condi- 
tion, to wit: “ Now, this note to be good and legal, provided 
the said Vanover shall not appear as a prosecutor, or witness, 
against James Thompson, with whom the said Vanover has a 
controversy ; now, if the said Vanover shall thus appear, this 
note to be null and void.” 

A State’s warrant had been issued by a justice of the peace 
against the present defendant, Thompson, at the instance of the 
plaintiff. On its return before the magistrate, Vanover did 
not appear as a prosecutor, or witness, and the proceedings 
were dismissed. What was the charge against Thompson, 
we are not informed, nor is it material in this investigation ; 
the note, upon which the suitis brought, was given for the 
compounding of a prosecution—-the suppression of testimony 
in the case—an iniquitous obstruction of the course of justice, 
which in one class of eases is indictable, and in all, is contrary 
to the law, and justice. 
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In the defense, it was insisted, that parties are frequently 
permitted, in the courtsin England, to compromise, or come 
to an understanding on an indictment for a misdemeanor. 
That is trne, but itis always done under the sanction of the 
court, and after a conviction, to enable the court to properly 
eraduate the punishment of the defendant ; and itis frequent- 
ly done in this State by our Judges. But in nowise can such 
a case amount to an improper interference with the course of 
justice. 

The bond or note, upon which the action is brought, is 
void on account of the corrupt and illegal consideration upon 
which it is founded. 


Pern Curtam. Judgment affirmed. 


WILLIE GAITHER ¢, J. R. BALLIEW,. 


Moncey in the hands of a clerk and master in Equity, arising from the sale of 
land for partition, may after an order for distribution, be attached, and the 
clerk and master may be garnisheed in respect thercto. 

‘Peace v, Jones, 3 Murph. Rep. 256; Gibbs v. AfcKay, 4 Dev. Rep. 172; 
Asliiott v. Newby, 2 Wawks’ Rep. 22: Simpson v. Harry, 1 Dey. und Bat. 
Rep. 206; Orr v. MeLride, 2 Car. law Rep. 257; MeLeod v. Oates, 8 Ive. 
Rep. 387; Carrol v. Hussey, 9 Ire. Rep. 89, cited and appioved; Alston v 
Clay, 2 Hayw, Rep. 171; Overton vy. Hill, 1 Marph. Bep. 47, overruled.) 


Tins was an action by arracument, tried before CarpweEtr, 
J., at the Spring Term, 1857, of Caldwell Superior Court. 

The heirs-at-law of Peter Ballew, sen., filed a petition in 
the Court of Equity of Caldwell County, describing certain 
lands descended to them, as tenants In common, from their 
ancestor, the said Peter Ballew, and praying that the same 
should be sold for partition. ‘he prayer of the petition was 
granted, a decree of sale made, the land sold, and the money 
being collected, was ordered to be divided equally among 
the petitioners. Most of the heirs drew their shares from the 
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office, but before the shares of J. R. Ballew and Peter M. 
Ballew were taken out, this attachment for a claim of $152, 
against them as absconding debtors, was issued, and Mr. Puett, 
the clerk and master in Equity, summoned as garnishee. 
There were interpleaders as to the share of Peter M. Ballew, 
alleging assignments, and deeds of trusts of his part, but as 
from the answer of the garnishee, it appeared that the share 
of J. R. Ballew, which he held as aforesaid, was sufficient to 
discharge the plaintiff’s claim, the questions as to the other 
share were passed over by the Court. The only question, 
therefore, which the case presents, is whether the money be- 
longing te J. ht. Ballew in the hands of the clerk and master, was 
liable to be attached, and the foregoing facts were agreed on, 
and submitted to his Honor. The Court decided against the 
plaintiff, who appealed to this Court. 


Avery, for the plaintiff. 
Gaither, for the defendant. 


Prarson, J. It is not necessary to complicate the case by 
taking into consideration any other matter, save that in refer- 
ence to J. R. Ballew, because the amount belonging to him 
in the hands of the garnishee, is more than enough to discharge 
the debt of the plaintiff. 

Puett, the garnishee, states that he has in his hands $377,85 
-—money belonging to J. R. Ballew—that the money came 
into his hands as clerk and master of the Court of Equity, 
under a decree for the sale of the land of Peter Ballew, sen., 
on a bill, filed by the heirs-at-law for a sale for the purposes 
of partition; that J. Rt. Ballew was one of the heirs, and that 
his share, to wit, $377,85, still remains in his hands as clerk 
and master. The question is, can this money, belonging to an 
absconding debtor, be reached by a creditor under the provi- 
sions of the statute in reference to original attachments and 
garnishments ¢ 

The statute snbjects to attachment, all the estate of an 
absconding debtor, and al? debts due to him by any person. 

16 
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and ail effects belonging to him in the hands of any person. 
This money falls under the description of “ effects belonging” 
to J. R. Ballew, (the absconding debtor), in the hands of Puett,. 
(the garnishee.) So the case is within the words of the statute, 
and the question is, what is there to take it out of its opera- 
tion ¢ 

If there be any thing, it must be the fact that the money 
was received, and still remains in the hands of Puett as clerk 
and master in Equity. 

How it would have been before the money was collected, 
and an order of distribution, we are not now to inquire; but most 
of the other heirs having received their shares, this money has 
been ascertained and set apart as belonging toJ. Rt. Ballew, be- 
ing hisshare. The pointis, does the fact that Puett, who has the 
money in his hands, is the clerk and master in Equity, take 
the case out of the operation of the statute 

If a case falls within the words of a statute, it must be 
within its operation, unless there be a sufficient reason for 
making it, an exception. 

By way of illustration :—If a debtor is entitled to an equéta- 
ble chose in action, in a general sense, this is “a debt due to 
him,” within the words of the statute, but as the proceeding 
is in a court of law, which from its mode of trial, &c., is not 
competent to deal with, and ascertain equities, the case, for 
that reason, is made an exception, and is held not to be within 
the operation of the statute. This is assumed in Peace v. 
Jones, 8 Murph. Rep. 256, and a distinction is taken: when 
the objects of a deed of trust are accomplished, so as to leave 
but one equity, which is ascertained and jived, 1. €., the excess 
of the proceeds of the sale of the property conveyed, after the 
debts secured by the trust, are all paid, whether such excess 
be in money or in notes, it may be reached by attachment and 
garnishment; “ considering the general scope and spirit of 
the statute ;” on the ground, that the reason for making an 
exception, in respect to equitable choses in action, no longer 
exists after the extent of the equity 1s ascertained. 

So, in Gibbs v. McKay, 4 Dev. Rep. 172, is held, that where 
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the wife of a debtor is entitled to a share of certain slaves, con- 
veyed by deed “ to hold in trust, to be divided into three equal 
parts, &e.,” the husband’s interest is not subject to attachment, 
and in a very elaborate opinion, Rurriy, C. J., expresses the 
opinion, that where slaves are held in trust for two, or more, 
the interest of one of the cestuzs gua trust, is not subject to 
attachment, because it could not be sold under execution by 
force of the act of 1812, inasmuch as the purchaser would 
acquire a part of the legal estate, and hold as tenant in com- 
mon with the trustee, which division of the legal estate would 
embarras the execution of the trust; for which reason, the 
ease would be an exception, although the slaves would be 
“ effects belonging to the debtor” in the hands of the trustee. 

So, in Alliott v. Newby, 2 Hawks’ Rep. 22, itis held that 
the interest of a debtor, who is entitled to a distributive share 
of an estate, is not, (before the estate vs settled, and the amount 
of the share ascertained), subject to attachment ; for the reason, 
that distributive shares and legacies are not recoverable in a 
court of law; but Llenprerson, J., expresses an inclination of 
opinion to the contrary ; although, as he says, “the authorities 
are the other way.” 

The reason for which this class of cases is made an exception, 
is that the amount of a distributive share, or the right to a 
legacy, depends upon how far there is enough to pay debts, 
which involves the necessity of taking an account; and it is 
admitted that the mode of trial in a common law court, is not 
adapted to that purpose. But if we suppose the amount of 
the share to be ascertained, and the money itself set apart for 
the distributee, then the reason for making the case an excep- 
tion, no longer exists. So, property held by, or debts due to 
an absconding debtor as a trustee, is an exception, for the 
reason, that he has nothing but the nwhed legal title, and a 
purchaser, or the person claiming under the proceeding, would 
be in Equity, bound by the original trust. Svnpson v. Larry, 
1 Dev. and Bat. Rep. 206. 

So, money in the hands of a sheriff, collected under an exe- 
cution in favor of an absconding debtor, forms an exception, 
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and is not subject to attachment; nor is the sheriff subject 
to garnishment in respect thereof. This exception is made, 
not for the reason that the person having in his hands the 
effects of an absconding debtor, is an officer of the court, but 
on the ground that the writ commands the sheriff to make the 
amount, and Aave ct at the next term of the court, and make 
due return thereof, and that the performance of the duty im- 
posed by this order of the court, would be made impossible, 
or at all events, that its discharge would be greatly embar- 
rassed, if the fund was liable to be intercepted by an attach- 
ment, or garmishment. In Orr v. McBride, 2 Car. Law Rep. 
257, this exception is admitted, but a distinction is taken in 
respect to the surplus in the hands of the sheriff after paying 
the amount of the execution, and it is decided that the surplus 
may be reached by a creditor of the debtor in the execution, 
and the court say, “It has been ruled that money in the hands 
of a sheriff, raised by him in obedience to a writ, is not attacha- 
ble, because it would interfere with the rights of others—em- 
barrass, and sometimes render ineffectual, the process of the 
Jourt, and produce endless litigation. But a surplus remain- 
ing in the sheriff’s hands, is the property of the defendant in 
the suit, who may immediately demand and enforce the pay- 
ment thereof, on which account it is considered that the 
sheriff holds it in his private character, and not in his official 
capacity, although it came to his hands, and he is accountable 
for it in virtute officn.” 

For similar reasons it is held that, when an execntion issues 
against A, and is levied bona fide on property in possession of 
B, on the allegation that the property really belonged to A, 
the action of replevin will not lie against the sheriff, or other 
officer, making the levy, either at common law, or under our 
statute. dAfcLeod v. Oates, 8 Ive. Rep. 387; Carroll v. Hussey, 
9 [re. Rep. 89. The decision is not put on the ground that 
the taking, or the detention, or the conversion, was by an 
ofticer of the Court, but on the ground that the execution ofa 
command of.the Court weuld be prevented or embarrassed, if 
the officer could be stopped by the writ of replevin, and it ig 
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therefore held that, although the case is within the words of 
the statute, it is excepted out of its operation. 

These are all of the cases, (with the exception of two, that 
will be referred to), whieh have been decided by our court, 
involving the construction of the statute, and they establish 
this position: to take a case out of the operation of the statute, 
the fund must be unascertained, and of sneha nature that a court 
of law cannot deal with it, or it must be in the hands of an 
ofticer, the performance of whose duty in regard to it would 
be prevented or embarrassed, if it was subject to be intercepted 
by the claim of an attaching creditor. 

Upon the authonty of these decisions, and the reasons on 
which they are put, we should have arrived at the conclusion, 
without hesitation, that a fund which is ascertained, in regard 
to which the Court is expected to take no further action, and 
which is no longer subject to its control, but may be inimedi- 
ately demanded, and the payment thereof enforced by the 
debtor, was subject to attachment, although the person who 
had it in iis hands, happened to be the clerk and master in 
Equity, but for the cases of Alston v. Clay, 2 Hayw. Rep. 
171, (Battle’s edition, 360), Overton v. fill, 1 Murph. Rep. 
47, the one decided in 1802, and the other in 1805, which 
were cited and relied on inthe arguiment. Both of these cases 
were decided before the present organization of this Court. 
In Overton v. Hill, the opinion of the Court is given without 
any reason or reference to authority, and is a mere eche ot 
Alston and Clay. In the report of that case, Hay wood's argu- 
ment for the plaintiff is set out, and without noticing the rea- 
soning of the learned counsel, the Court announces the propo- 
sition, that it had been several times decided, that moneys in 
the hands of a sheriff cannot be attached—therefore, that 
moneys in the hands of a clerk of the court cannot be attached, 
which is a non sequitur. True, the clerk as well as the sheriff, 
is an officer of the Court, but the reascn for making an excep- 
tion in respect of money in the hands of the sheriff, is not 
because he is an officer of the Court, but because he could not 
obey the command of the writ, and the discharge of the duty 
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imposed upon him, would be embarrassed, if the money could 
be intercepted by an attachment; which reason does not apply 
to the case of money in the hands of a clerk. The conflict 
between these two cases, and the subsequent cases to which 
we have referred, is pointed at in a note by the editor of the 
iast edition of Llaywood’s Reports. After fol! consideration, 
we are satisfied that the two cases cannot be supported ; being 
opposed as well by the reason of the thing, as by all the cases 
on the subject. | 

The provision of the Revised Code, ch. 7, sec. 20, by which 
a creditor is enabled to reach, by a billin Equity, a fund which 
connot be attached at law, so far from being opposed to our 
conclusion, tends to support it; for it shows that the Legisla- 
ture looked upon the remedy by attachment as a subject en- 
titled to favor, and to a liberal construction, because it tended 
to secure the ends of justice; for which reason, they give a 
creditor an attachment in Equity, where the fund cannot be 
reached by an attachment at law. 

The judgment in the Court below must be reversed, and a 
judgment entered for the plaintiff There was no controversy 
as to the facts, and the case is presented as one agreed, the 
only purpose being to decide the question of law, although the 
statement is not drawn in a manner strictly formal. 


Per Crrtam. Judgment reversed; and judgment for 


the plaintiff. 


J. F. LITTLE, propownder, vy. DAVID LOCKMAN end others, caveators. 


Where a decedent had two drawers, in one of which he kept his notes, deeds, 
and other papers of value, carefully arranged, together with his money and 
other valuable effects, and in the other, he kept some papers of little value, 
carelessly deposited, with some effects of very small value, it was Held, 
that a holograph script, found in the latter place, could not be proved as a 
will, under the statute, 1 Rev. Stat. ch. 122, sec. 1; for that the articles 
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found with the script, could, in no just sense, be called ‘ the valuable papers 
or effects” of the decedent. 

(Mem. In the Revised Code, ch. 119, sec. 1, the phraseology is altered to 
read “valuable papers and effects.”’) 


Tats was an issue devisuvit vel non, tried before Battey, J., 
at a Special Term, June 1857, of Lincoln Superior Court. 

The script, in question, was propounded as the holograph 
will of William Little, and it was proved by three witnesses, 
to be in the hand-writing of the decedent. 

It was proved that the paper-writing in question, was found, 
shortly after the death of Mr. Little, in the drawer of a bu- 
rean belonging to him, in which were also found several other 
paper-writings, all in the hand of the decedent, purporting 
to be testamentary dispositions of his property, some of which 
were finished, and others incomplete, all of different dates. 
There were found in the same drawer, a number of receipts 
against doctors’ bills, and merchants’ accounts, lying about 
promiscuously. There were also in the same drawer, an old 
copy-book and a pocket-book or purse, which had belonged 
to a deceased child of the decedent, in which was about eighty 
cents in silver change. 

In the same bureau there was another drawer, in which 
were found the deeds and notes of the decedent, and a nnm- 
ber of papers relating to the settlement of different estates, of 
which he had been executor, or administrator—all tied up in 
bundles and labelled. There were also found in this drawer 
a silver watch, a knife, and a few dollars in silver. 

There was much testimony on both sides, and the cause was 
argued, at length, by the several counsel of the parties, and 
various questions raised and decided by the court; amongst 
other points, the counsel for the caveators, asked his Honor 
to instruct the jury that the drawer containing the deeds, 
notes, watch, &c., was the place of deposit of the decedent 
designated by the act of Assembly, because it contained “the 
valuable papers and effects” as contemplated by that act, and 
that the holograph script in question not being found therein, 
but in the place described, could not be proved as a will. 
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His Honor refused so to charge, but held that the receipts, 
&c., in the drawer where the script was found, constituted it 
a sufficient place of deposit if the other requisites of the act 
were found to be complied with. There was no exception 
brought up by the caveators, as the verdict and judgment 
were In their favor. 

Lhe propounders, however, filed exceptions and appealed, 
but as these have become unimportant, by the view taken of 
the case by the court, itis net deemed proper to notice them 
in this report. 


Avery, Lander and Thompson, for the propounders. 
Guin and Boyden, for the caveators. 


Barrie, J. There is one ground upon whick the jndg- 
ment below must be affirmed, which makes it altogether un- 
necessary for us to consider any other. A holograph script, 
to be good as a will, must “ be found among the valuable pa- 
pers or effects” of the deceased, or must “have been lodged 
in the hanés of some person for safe-keeping.” 1 Rev. Stat. 
122,sec.1. (In the Rev. Code, ch. 119, sec. 1, which, however, 
does not apply to this case, the holograph seript must “be 
found among the valuable papers and effects” of the dec’d). 
It is not pretended, in this case, that the script was ever de- 
posited with any person for sate-keeping, but it is sought to 
be established as a will, because of its having been found 
among valuable papers, or effects, of the deceased. We can- 
not give our assent to the proposition, that the papers or ef- 
tects, as proved, were valuable papers or effects of the de- 
ceased, and we believe that a proper construction of the act 
will lead to the conclusion that they were not so. 

The statute of frauds in England, in relation to wills, and 
our act upon the same subject, have in view the same object, 
namely, the protection of the heirs-at-law, and next of kin of 
a decedent, from the effect of a forged or false paper asa will. 
lor that purpose, many forms and ceremonies are required to 
be observed in the execution of such instruments. With re- 
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gard to attested wills, the requisites of the English, and our 
statute, except as te the number of witnesses, are substantial- 
ly the same. It is well known to the profession how strictly 
—we may say sternly, the courts, in both countries, have de- 
manded a compliance with these provisions of the law. The 
same policy must govern us, when we come to decide, wheth- 
er the requisitions of our statute have been complied with in 
the execution of a paper-writing, propounded as a holograph 
will. One alternative requisition of the statute Is, that it 
must “be found among the valuable papers or effects” of the 
alleged testator. Defore we proceed to enquire whether the 
proof in the case before us comes up to this requisition, it Is 
proper for us to notice that the act does not say “ amrong val- 
uable papers or effects,” or “among any valuable papers or 
effects,’ but uses the definite article the, saying “ among the 
valuable papers and effects.” In many, if not most eases, the 
deceased will be found to have kept his notes, deeds, and 
other papers, together with his money, and other vaiuable 
effects, in one drawer, or other place of deposit, and that will 
be the place where his will ought to be found. If he have 
more than one such place of deposit for his “ valuable papers 
or effects,” and his holograph script be found in either, we 
will not undertake to pronounce that it shalt not be proved 
asa will; bntif one of the places have papers or effects, of 
little or no value, we certainly cannot say that a script, 
found there, is among the valuable papers or effects of the 
deceased. Papers of no appreciable value lying loose and 
scattered over the bottom of a drawer, cannot, with any pro- 
priety, be called valuable papers at all, but they certainly 
cannot be the valuable requisites, when eompared with deeds, 
notes, and other papers, relating to unportant transactions, found 
in another drawer, tied up in bundles and labelled. The same 
remark may be made with regard to an article of property 
worth only the fraction of a dollar, put in one drawer, com- 
pared with several articles worth many dollars, deposited in 
another. The former cannot be called, in any just sense, ¢Ae 
valuable effects of the testator. Such was the comparative 
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condition of the two drawers, as made out, by the proof, in 
the case before us. In the one, which contained the valua- 
ble papers and effects, the script was not found, and yet, that 
is the place where the deceased would almost certainly have 
put it, if he had intended it to operate as a will disposing of 
his whole estate. In the other, it was found among loose 
receipts, an old copy-book, and a purse, which had belonged 
to one of his deceased children, containing a few pieces of 
silver, amounting, in all, to eighty cents, and also among sev- 
eral imperfect instruments of a testamentary character. There, 
the script in question, might well have been looked for, if it 
were regarded by the writer as yet incomplete, and the 
maxim, noscctur @ socits, Might well apply to it. 

Dut it is objected that a construction which would reject a 
paper, found under the circumstances proved in this case, is 
too strict, and may disappoint the intention of many persons 
who wished, and intended to die testate. The reply is, that 
it will be more likely to uphold the policy of the statute in 
its attempts to prevent heirs, and next of kin, from being de- 
prived of their just rights. It is not more strict than the con- 
struction which has been put upon that clause of the statute 
which requires the paper to be attested in the presence of the 
testator; and we think both necessary to accomplish the 
beneficent purposes of the statute. 

This particular objection was decided against the defend- 
ants, and the verdict and judgment were given in their favor 
upon another ground, but as this ought to have been decided 
for them, and is fatal to the probate of the script as a will, 
we must affirm the judgment, without reference to the other 
objections. 


Perr Curram. Judgment affirmed. 
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CHARLOTTE DAWS, administratric, v. DAVID TAYLOR. 


Where a plaintiff declares as administrator, profert of the letters of adminis- 
tration is made in the declaration, and no proof in respect to plaintiff's rep- 
resentative character, is required on the trial, 


Action of assumpsrr, tried before his Honor, Judge Ents, 
at the Fall Term, 1856, of Cherokee Superior Court. 

The plaintiff declared on the defendant’s promise, made in 
the city of Washington, for board and lodging there furnish- 
ed him. The defendant pleaded the general issue. It was 
was insisted, on the trial, that the plaintiff should produce her 
letters of administration, otherwise that she could not recover, 
and the court was requested so to instruct; but his Honor 
refused to do so, holding that the plea of the defendant did 
not put that fact in issue. 

Verdict for the plaintiff and judgment. Appeal by the 
defendant. 


Baaxter, for plaintiff. 
J. W. Woodjin, for defendant. 


Parson, J. We concur in the opinion of his Honor, for 
the reason given by him. When a plaintiff declures as ad- 
ministrator, profert of the letters of administration is made 
in the declaration, and no proof in respect to that fact is re- 
quired on the trial; but when a plaintiff declares in his own 
right, as for a trespass, or for trover, after the property had 
come to his possession, the fact of his being administrator, 
constitutes a link in his chain of title, and is put in issue, and 
must be proved on the trial; no profert of the letters of ad- 
ministration being set out in the declaration. This is a well 
settled distinction. 


Prr Curram. Judgment affirmed. 
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D. B. HODGES v. N. M. HOLDERBY. 


Where one, in the absence of'a principal, employs his general agent to carry 
off goods in the principal’s wagon,and sell them for him, contrary to his orders: 
but the latter recognizes the act of the agent, and receives pay for the service 
of his wagon and team, and of the agent, this does not bind the principal to. 
account for money received by such agent, and not paid to the owner of the 
goods. 


ACTION of AssuMpsIT, commenced by a warrant, and tried 
before his Honor, Judge Exzis, at the Fall Term, 1856, of 
Watauga Superior Court. 

The plaintiff declared for a balance due for money had, and 
received by bim, for the sale of a quantity of bacon. 


It was proved, that one McGuire, was employed by the 
defendant as a clerk in a store, in the County of Watauga, 
and was his general agent for the transaction of business ; that 
on one oceasion, when the defendant was absent from his place 
of business, he wrete to McGuire to purchase a load of iron, 
at a given price, and take it down to Rockingham county, and 
bring back a return load of goods for his store; that the iron 
was not to be purchased at the price to which he was limited 
by the defendant. Rather than take the wagon to Rocking- 
ham empty, he took in,as a part of his load, a quantity of 
bacon, belonging to the plaintiff, which at the request of the 
plaintiff, he sold and received the money for the same. Upon 
his return to Watauga, McGuire paid the plaintiff part of the 
money, and informed the defendant what he had done in 
relation to the bacon, and other things taken off in the wagon, 
to which the latter replied, “it was all right.” The price for 
hauling the bacon, was paid by the plaintiff to the defendant. 


The question was, whether the evidence disclosed an agency 
from the defendant to McGuire, so as to make the former 
liable for the price of the bacon. His Honor charged the 
jury, that the facts set forth, showed such an agency as did 
make him liable. Defendant excepted. 
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Verdict and judgment for the plaintiff. Appeal by the 
defendant. | 


Gaither, for the plaintiff. 
Lenoir, and Avery, tor the defendant. 


Barris, J. The plaintiff’s declartion is for money had, and 
received, by the defendant to his use. Now it is very certain, 
that when the money was received by the defendant’s clerk, 
McGuire, upon the sale of the plaintiff’s bacon, 1t was not re- 
ceived, either expressly, or impliedly, by the defendant. Up 
to that time, McGuire, in taking the bacon to market, so far 
from acting within the scope of the authority given him by 
the defendant, was acting directly against it; for the defendant 
had directed him to carry down a load of iron in his wagon. 
There is no pretence that the defendant was a common carrier, 
and that McGuire was his servant, employed in the business 
of transporting goods. The price of the bacon then, was re- 
ecived by MeGuire alone, for the use of the plaintiff, and the 
latter must at that time, have so understood it, and he seems 
to have acted on that understanding when he accepted a part 
of the money from McGuire, and paid the defendant for the 
hauling and sale of the bacon. 

The question, then, is whether the expression used by the 
defendant, when McGuire returned with the wagon, and told 
him what he had done, that “it was all right,” changed the 
character of the transaction, and made him responsible to the 
plaintiff for the price of the bacon. The reception of pay for 
the use of the wagon, and the time and labor of his clerk, in 
selling the bacon, could not have the effect to make the de- 
fendant liable, because he was entitled to it whether McGuire 
had collected the money or not. Nor are we aware of any 
principle which can make him respensible by the mere effect 
of his recognizing the acts of hisclerk as all right. The clerk 
had done several acts not autherized by his previous orders, 
which the defendant thought proper, under the circumstances, 
to approve. He certainly did approve, among other things, 
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of his clerk carrying down, and selling the bacon for the 
plaintiff, and as the agent of the plaintiff, but it does not 
necessarily follow, that he thereby intended to assume the 
responsibility of his clerk’s faithfulness in collecting and pay- 
ing over the price to the plaintiff. In that transaction, we 
are satished from the circumstances, that the plaintiff looked 
to McGuire alone for his money, and did not think of 
holding the defendant responsible for it, until he afterwards 
found that McGuire had been faithless, and had “kept back 
part of the price.” 


Prer Curiam, The judgment must be reversed and a 
venire de novo awarded. 


STEPHEN L. HOWELL v. R. F. JOHNSTON. 


Where an administrator assented to the possession of a distributee’s supposed 
share of the estate, upon condition that he should thereafter give a refund- 
ing bond, which condition is not complied with, the administrator may re- 
cover the property from such distributee. 

The possession of the distributee, under such circumstances, is not adverse. 
and the statute of hmitations, for the period of such possession, will not run 
against the administrator. 


Tis was an action of trover, tried before Dick, Judge, at 
the Spring Term, 1857, of Davie Superior Court. 

Pleas, general issue, and statute of limitations. 

Lhe action was brought for the value of two slaves, Kerr 
and Amy. It was admitted that the slaves, in controversy, 
were part of the estate of Wm. I’. Kelly, who died in 1848, and 
that as such, they come to the hands of the plaintiff, who was 
appointed his administrator at February court, 1849. These 
slaves were hired for the years 1849, 1850, and 1851. It ap- 
peared that at the commencement of this suit, 24th of De- 
cember, 1854, the slaves were in possession of the defendant, 
and on the day before that, the plaintiff made a demand of 
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the property, which the defendant refused to deliver, claim- 
ing them as his own. 

It further appeared, that at November Term, 1850, of Da- 
vie County Court, a petition was filed by all the next of kin 
and distributees of William F. Kelly, for a division of a large 
number of slaves belonging to his estate, setting forth that 
they were tenants in common of the said slaves, and praying 
the court to appoint commissioners to make a division of them 
amongst the said petitioners. Commissioners were appoint- 
ed, and in the month of December, 1850, they proceeded to 
make a division and allotment of the slaves according to the 
order of the court, of which they made a report to February, 
Term, 1851, and the distributeces, with the exception of John 
Kelly, took charge of the slaves allotted, and hired them out 
for the year 1851, but as to those allotted to the said John, 
they continued in charge of the plaintift, and were hired ont 
by him for that year. Some of the next of kin being dissat- 
isfied with the division, it was set aside by consent, and the 
hires for the year 1851, were accounted for to plaintiff. At 
November Term, 1851, of the said conrt, a new order was 
made for the division of these slaves, and the same commis- 
sioners were appointed. They again met on this business on 
23th of December, 1851, and made another division, which 
was reported to the ensuing term of the court, (february, 
1852,) and confirmed. Whether the plaintiff was present at 
these meeting of the commissioners was left uncertain by the 
testimony. All the slaves thus allotted at the latter meeting 
of the commissioners, with exception of those designated for 
John, went into the possession of the several distributees, who 
gave refunding bonds according to law. dxerr, and Amy, the 
slaves in question, were again allotted to Jolin Melly, but he 
gave no refunding bond, nor did any one do so for him. It 
appeared, in evidence, that shortly atter the Ist of January, 
1852, the said Jolin was living with the defendant, who kept 
a tavern in the town of Mocksville, and had these slaves there 
in his possession; which possession was continued at that 
place, either by the said John, or the defendant, until they 
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were demanded by the plaintiff as above stated. It also ap- 
peared, in evidence, that at the time the commissioners were 
engaged in making the allotment, as the distributees were 
about to take charge of their several lots, the plaintiff made 
known te them his intention to retain his right to each let of 
the slaves until refunding bonds were given, and that on the 
evening of the last division, he furnished John Kelly with a 
bond for him to have executed with sureties. 

it was further proved, that about April of 1852, when a 
trustee, or oflicer was about to sell, for debt, certain other 
slaves, which had been allotted to John Kelly, the plaintiff 
asserted his right to the slaves, and refused to fet them be 
sold until the creditors gave satisfactory assurance that refund- 
ing bonds wonld be exeeuted, and that about three months 
afterwards, an angry altercation took place between plaintiif 
and defendant, because the former was insisting upon a re- 
fanding bond béing executed as to Kerr, and Amy. 

[t further appeared, that the administration of the estate of 
Wm. F. Kelly, was not closed, but that there remained out- 
standing debts against it of more than $4000, and that the 
other unadininistered property in the hands of the adminis- 
trator, amounted only te about $400. 

It was insisted by the defendant’s counsel, and the Court 
was called on to instruct the jury, 

ist., That if the consent of the plaintiff, to the possession and 
division, was unconditional, he could not recover. 

2ndly., That if the plaintiff consented to the possession and 
division, upon condition that each of the distributees should, 
after the division, give a refunding bond for the share allotted 
to him, still such a surrender of lis right would enure to the 
benefit of all the distributees, as well those who did not give 
retunding bonds, as those who did, and that such conditional 
assent would defeat the right of the plaintiff to recover. 

3rdly., That a possession and division made under such con- 
ditional assent would be a good possession as to all the dis- 
tributees, and that such division must be good as to all or none. 
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The Court charged the first point, as requested by the de- 
fendant. 

As to the other two, he declined giving them, but told the 
jury that the division might be effectual as to part of the dis- 
tributees, and not so as to others; and that if they should find 
that the plaintiff only parted with his possession on condition 
that each of the distributees should give a refunding bond for 
the share allotted to him, or her, those who complied would 
acquire a right of property and possession, but that as to John 
Kelly, who failed to comply with the condition, he would ac- 
quire no such rigut. The defendant excepted. Verdict for 
plaintiff. Judgment and appeal. 


Mitchell, for the plaintit®. 
Boyden, for the defendant. 


Nasu, C. J. Several interesting questions are presented by 
this case. 

First? Can an executor give a qualified assent to a legacy ¢ 

Second/y; Where there are several legatees, who are inter- 
ested in a joint fund, can the executor give a conditional assent 
to the legacy to one, and refuse it to another ? 

A bequest, properly made ina will, vests in the legatee upon 
the death of the testator, but he cannot take possession until 
the executor gives his assent. It is necessary that the legal 
estate should remain in the executor, as the personal property 
of the deceased constitutes, in general, the primary fund for 
the payment of the debis of the testator. By our law, the 
executor has two years to setile up the estate. Upon the first 
point, My. Williams, in his 2d vol. of the Law of Ex’rs., 848, 
is very explicit. After expounding the law concerning the 
executor’s assent to a legacy, he says: “The assent of the 
executor may be upon a condition precedent, as if he should 
tell the legatee that he will pay the legacy, provided the as- 
sets are sufficient to answer all demands; or in case of a 
devise of a term of years, provided the legatee will pay the 
rent in arrear at the testator’s death. And in either case, if 
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the condition be not performed, there is no assent.” or this, 
he cites Wentworth’s Office of Executor, 429—the 14th edition 
—a work of the highest authority. 

But, to this principle, there is a reservation that the condition 
must be such as the executor has authority to impose; as, if 
he declare his assent, provided the legatee should go to some 
particular place, to perform some business for the executor’s 
personal benefit, the assent would be considered absolute. So, 
if the assent be on a condition subsequent; as, provided the 
legatee will pay the executor a certain sum annually, such 
condition is void, and a failure in performing it shall not divest 
tlie legatee of his legacy. So, where a man devises a term to 
J.S., and the exeeutor assent that J. S. and J. W. shall have © 
the term; here J. 8. shall have the term absolutely and solely. 
4 Coke’s Rep. 28. Lord Coxe, in the same place, says “ or 
that J. S. shall have it on condition,” it is an absolute assent. 
He evidently means such a condition as is annexed to the 
assent to the devise to J.S.—namely, any condition which the 
executor has no authority tomake. In thishght, My. Wilhams 
considers the expression of Lord Coxxr, for he cites him as 
authority for the exception which he states as to conditional 
assents by the executor. 

Let us, now, bring our case to the test of the enactment of 
our law upon the subject. By the 18th sec. of the 46th chap. 
Rey. Statutes, it is made the duty of the executor to pay over 
to the legatees, or distributees of a deceased person, after the 
expiration of two years from the granting of the letters testa- 
mentary, all the personal estate to which they are entitled, 
‘such person, or persons, or some other for them, giving bond 
with two or more able sureties, that if any debt, &e., they 
shall respectively refund, and each pay lis, or her, rateable 
part, &e.” By this act it is made the duty of the executor, 
before assenting to a legacy, or to legacies, to take from each 
legatee a refunding bond; and this is as well tor the security 

f the executor, himself, as for that of the creditors of the 
deceased. The administrator here, after the commissioners 
had divided the negroes, as stated in the case, had a right to 
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retain them in his a until the several legatees, to 
whom they were respectively allotted, should give refunding 
bonds as required by law. i is stated in the case, that all the 
distributees complied with the condition, and received their 
shares of the negroes, except John Kelly, who never gave a 
refunding bond ; and until he does go, the slaves allotted to him, 
still remain in the legal possession of the administrator, for he 
has not assented to the distributive share, the condition not 
being compued with. 

As to the second question: A general assent, by an executor 
to one of two legatees of a specific property, is an assent to 
both, as if a lessor for years bequeath the rent to A, and the 
fand to J3, an assent to onc is an assentto both. See 2 Wim’s. 
on Ex’rs., 88; Roper on eens 738. Lere the distributees 
were tenants in common of the slaves, and while so, an assent 
by the administrator, to one of the tenants, would have 
inured to the benefit of all. Dut after the division by the 
commissioners, the tenancy In common was severed, and each 
distributee acquired a right to the slaves alletted to hin, still 
leaving to the adiministrator lus right to object to any of the 
distributees taking possession of those allotted to him, until 
he had comphed with the requirements of the law. It was, 
therefore, not in the power of the Court to give the jury the 
2nd and srd instructions as requested by the defendant's 
counsel, 

The statute of limitations cannot avail the defendant; for 
until John Kelly complied with the condition upon which the 
negroes went into his possession, he was the bailee of the 
plaintiff, and as he lived with the defendant Johnston, the 
possession of Jxelly was his possession. 


Per Ccriay, There is no error; and the judgment is 
affirmed. 
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Where a judgement rendcred before a justice of the peace is appealed from, 
and the parties, by consent, withdraw the appeal, tie jadement is restored. 

The payment of a lesser sun than the amount claimed, where the amount in 
question js unascertained, will support the plea of accord and satisfaction, 
if received in discharge of such clain. 


Tigs was an action of pepr on a former judgment, tried be- 
fore Exxis, Judge, at the Fall Term, 1856, of Jackson Supe- 
ior Court, and brought to this Court by direct appeal from 
the judgment of a magistrate. 

The plaintrf offer od, in evidence, the former judgment 
sued on, from which the defendant had appealed, and upon 
which was an endorsement of such appeal, and subsequently 
a withdrawal of the appeal by the appellant. One Wilson, 
the justice, who tried the case, testified that after the appcal 
was taken, and as he was carrying the papers to court, the 
parties came to him, when the appellant (the defendant) told 
lim not to return the appeal to court, but to hand it back 
to the officer, which he did. Tle understood from them that 
they intended to settle the matter withont ifs going into court. 

One Henderson, for the defendant, swore the pariies agreed 
to withdraw the appeal and refer the case to arbitrators; that 
tiie parties met to hy ave the inatter subinitted to referees, but 
that the persons selected did not meet. Duat the defendant 
borrowed a dollar from lim, which he handed to the plamtiut, 
who, on recciving it, seemed satisfied. ile understood from the 
parties that they ad settled the matter, and all seemed satis- 
fed. 

A eredit of one dollar was endorsed on the judgment, and 
was adinitted on the trial below. 

Upon these facts, the plaintiff insisted on his right to recov- 
cr the amount of fe judginent, deducting the sum of one 
dolar. 

The defendant contended that the judgment had been va- 

cated by the acts of the parties, and that there was an accord 
and satisfaction proved in the case. 
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The court charged the jury that the withdrawal of the ap- 
peal, restored the judgment. He charged also, that there 
vas evidence of a payment of one dollar on the judgment, 
but that there was no evidence of an accord and satisfaction of 
the judement, and that the plaintiff was entitled to recover 
for the balance, after deducting one dollar, 

Verdict for the plaintitl, and judgment accordingly. De- 
fendant appealed. 


J. WF. Woodfin, for the plaintifl. 
Baxter, for the defendant. 


Nasu, C. J. There is error, The action is brought on 
a former judgment. Themagistrate, who gave the judgment, 
proved that, after 1t was ronderod, nie defendant appealed to 
the Superior Court, and while he was on his way to return 
the papers to court he was met by the parties, when the ap- 
pellant told him not to return them to court. Ile understood 
from the parties, that they intended to settle the matter with- 
out going to court. Another witness testified that the parties 
agreed to withdraw the appeal and submit the inatter to refer 

es; that the referees did not mect, and the defendant ber- 
rowed a dollar from him; that plaintiif teok it and scemed 
satished. | 

The jury were properly instructed that the withdrawal « 
the appeal, before the cause was returned by the magistre 2te 
to the Superior Court, restored the judgment io its original 
force. Parties can, before an appeal from a magistrate 
yeaches the appcliate court, stop the appeal, and in doing so 
the judgment stands, as if no appeal had been taken. 

But we do not agree with his Lloenor, that there was not 
proper evidence of an accord and satisfaction, We think 
there was, and that the jury ought to have been so instructed. 
The parties were engaged ina law-suit, which might prove 
2 troublesome, and expensive one, and while pondering on it, 
che defendant borrowed from the witness a dollar, which he 
handed to the plaintiff, who took it, and they both seemed 
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satisfied, and said they had settled it. What was the inten- 
tion of the parties in this transfer of the dollar, was a matter 
of enquiry for the jury. The payment of a less sum than that 
claimed, will support the plea of accord and satisfaction 
where the amount is unascertained and in dispute, if itis 
received in discharge of the amount claimed. /?znnell’s ease, 
5 Co. Rep. 1173 Sith v. Brown, 3 Tawks’ Rep. 580; Stark. 
on ky. 2 vy. pt.1lin Note; State Bunk v. Littlejohn, 1 Dev. 
and Dat. 565. 


Per Crriay, Judgment reversed, and a venire vu 
nove awarded, 


AEPHANTAH McCURRY v. JAMES McKESSON, aedininisiraior. 


Chere was an agreement to pay a debt in good eash notes, which was barrec 


by the statute of limitations; aiterwards, ete 1 three years of the bringine 
ef the suit, the plaintilf asked the defendant for the money, to which the 
defendant said he had paid neart of it, and asked how much was the balance, 
which the plaintiif stated to be a certain sum; the defendant then esked if 
se could still pay in good eash notes: to Ww eh the rdaintif revlied he could 
do so: upor which the defendant said he would settle and make all right: 
it was held that this took the eriginal promise ont of the operation of the 
ata ute, 

Where a pronase is barred by the statute of limitations, and a new promise is 
znade between the same parties, to do the same thing, the old promise is 
revived, and the repdication to + ~e statute, wil de a gener anu not 3 
specinl one. 

Tins was an action of asstupsrr, tried before Exzis, J., at the 
Fall Term, 1856, of Yancy Superior Court. 

The defendant relied on the statute of limitations. 

The claim of the plaintul was for the recovery of money 
which the defendant’s intestate owed for a note of S75, whicls 
had bought of the plainti! ‘here was evidence tending 

o show the ; flenieanene of the defendant’s intestate, and his 


ene to pay for the paper in good cash notes. This 
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agreement, however, as proved, was more than three years 
before the bringing of the suit. 


A new promise, or acknowledgment of a subsisting debt, 
was relied on to repel the bar of the statute. Upon this point, 
one JfeCurry swore that, in the year 1852, within less than 
three years of the bringing of the suit, he heard the plaintitf 
demand payment of the defendant’s intestate of a debt which 
he owed him for the purchase of a note. Intestate replied, 
“vou know I have paid fourteen or fifteen dollars on it ;” to 
which the plaintiffassented. Ile then asked the plaintiff how 
much he claimed ; to which the plaintiff replied, “sixty odd 
dollars.” The intestate then asked the plaintiff if he would 
take good cash notes according to the original contract. The 
plaintiff replied that he would if the notes were good. To 
which the defendant’s intestate made answer, that they should 
be good, or he would make them good. Ile further said “he 
could not settle then, as his papers were at his residence, (some 
miles distance); but that he would get them, and make the 


settlement, and make it all right.” 


Lhe only question was whether the testimony of McCurry 
took the case out of the operation of the statute of limitations; 
which question was, by the consent of the parties, reserved 
by the Court, with leave to set aside the verdict and order a 
nonsuit if the Court should be of opinion against the plaintiff. 

Afterwards the Court declared his opinion to be that, a fair 
interpretation of the conversation of the plaintiff’s intestate, 
was, that after a reference to his papers, he would settle and 
pay the balance due in good cash notes, which was not a 
promise to pay in money, and, consequently, there was no new 
promise which would prevent the operation of the statute. 

Whereupon, the verdict was set aside, and a nonsuit entered 
according to the agreement, from which judgment the plaintiff 
appealed. 


Edney, for the plaintiff. 
Gaither, and V. W Woodjin, for the defendant. 
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Barriz, J. The case of Falls vy. Sherrill, 2 Dev. and Bat. 
Rep. 871, which has recently been referred to, with approbation 
in the case of Thompson v. Gilreath, 38 Jones’ Rep. 493, is a 
direct authority to show, that where the old promise is barred 
by the statute of limitations, and the new one is relied on to 
repel the effect of the statute, the declaration must be upon 
the first assumpsit, and the second promise revives the frst, 
or is evidence of similar continued promises from the time the 
contract was made. ‘Tins is where the assumpsit is between 
the same parties, and to do the same thing; and in such a 
case the replication to the plea of the statute, will be a general 
and not a special one; for it is manifestly necessary only to 
traverse the plea, and conclude to the country. 1 Clhitty’s 
Ed es ea 

In the case now before us, the original, and the new, pro- 
mises were between the same parties, and it was to do pre- 
cisely the same thing; for the defendant’s intestate referred 
to the original contract, and said, in substance, he would pay 
the debt in good cash notes according to it, and to this plaintiff 
assented. In this respect, then, the case is materially different 
from that of Zaylor v. Stedman, 18 Ive. Rep. 97, where the 
original promise was to pay in money, and the new promise 
proved, was to pay in good notes, or judgments. 

In that case, the replication alleging a promise to pay in money, 
it was properly held that the testimony did not support it, and 
the plaintiff failed in his action, because his proof varied fatally 
from his allegation. In the present case, the declaration is 
upon the original promise to pay in good cash notes, and that 
is sustained, under the general replication, by proof of a new 
promise to pay in the same way. 

Lhe plaintiff then is entitled to recover, if the promise upon 
which he relies to take his case ont of the operation of the 
statute, identifies the debt with sufficient certainty, according 
to the rule established by several recent decisions of this court. 
Moore v. Lyman, 18 Ive. Rep. 2723 Loftin v. elldridye, 3 
Jones’ Rep. 828. That rule is that, to repel the statute of 
limitations, there must be a promise to pay the debt sued on, 
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either expressed or implied, and the terms used must be 
certain In themselves, or must have suficient certainty to give 
a distinct cause of action by aid of the maxim, 7d certuie est 
quod cortum potest reddi, This, we think, he has done. 

The testimony, relied upon to prove the new promise refers 
to the original contract too plainly to be misunderstood, and 
the amount of sixty dollars is ascertained beyond a question. 
The word, odd,” may be rejected as surplusage, upon the 
maxim, wfele per cnutile non vitiatur. See Collett v. Pruzier, 
3 Jones’ Eq. Rep. 80. 


Per Curran, Judgement reversed. 


SAMULL SMITH v. THOMAS 8 DEAVER é al. 


One who prosecutes another for a perjury, in swearing to a matter that could 
not amount toa perjury, (being an immaterial fact) cannot be protected 
by proving the truth of his charge. 


diction on the casp for a malicious prosecution, tried be- 
fore Carpwerr, Judge, at the Spring Term, 1857, of Madison 
Superior Court. 

Lhe defendant IT. B. Deaver had been proseented for for- 
gery, in altering the date of a certain note, executed by one 
Gradley to one Carter, on which a warrant had issued in the 
name of Carter to the use of said Deaver. The note in ques- 
tion, with the warrant thereon, Qvhich had never been served) 
came to the hands of the plaintiff by a trade between him 
and Ii. B. Deaver. On the trial of the said Deaver, for the 
torgery, the warrant above mentioned was produced, and it 
appearing that the face of the warrant nad been altered, so as 
to make it read “to the use of Samuel Smith,” instead of “to 
the use of LL. B. Deaver,” the plaintiff, who was a witness, 
was asked, whether he did not make this alteration; which 
he denied. Jor this denial, the defendants took out a State’s 
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warrant, for perjury, against the plaintiff, which, having been 
returned before a justice of the peace, was dismissed at the 
defendants’ cost. This action, for a malicious prozecution, 
vas then brought against the defendants for suing and prose- 
cuting this warrant. 

Upon the trial of the cause below, the defendants offered 
to show that the plaintiff did make the alteration in the face 
of the civil warrant above stated. To which evidence the 
plaintiff? objected, wpon the ground that, even if true, it did 
not amount to probable cause to proceed against him for per- 
jury, for that the statement which he made, In relation to the 
alteration of the warrant, was not pertinent to the issne then 
on trial, which was as to the alteration of the node, and that if 
he had stated untruly, in that respect, he could not be guilty, 
and therefore it furnished no probable cause for the defend- 
ants’ proceeding against him. Je called upon his Honor so 
to instruct the jury. 

The court admitted the evidence, holding that it amounted 
to probable cause for taking out the warrant against the plain- 
tiff, and refused to charge as requested. Plaintiff excepted. 

There was a verdict and judgment for the defendants, and 
an appeal by the plaintuml. 


Lilney, for the plaintiff. 
Guither, for the defendants. 
? 


Barriv, J. The question, for the alleged answer to which, 
the defendants instifuted a prosecution for perjury against the 
plaintiff, was manifestly immaterial, and the enquiry is wheth- 
er proof, in the present action, that it was false, is sufficient 
to show a probable cause for the prosecution. What is pro- 
bable cause is a question oi law, to be decided by the court 
upon the facts, as they may be found by the jury. Seale v. 
Liohbinson, 7 Ire. Rep. 280; Vickers v. Logan, Busb. Rep. 393. 
As a guide to the court, it is defined to be “ the existence of 
circumstances and facts sufficiently strong to excite, in a rea- 
sonable mind, suspicion that the person charged with having 
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been guilty, was gyilty. It is a case of apparent guilt as con- 
tradistinguished from real guilt. It is not essential, that there | 
should be positive evidence at the time the action is com- 
menced, but the guilt should be so apparent at the time, as 
would be sufficient ground to induce a rational and prudent 
man, who duly regards the rights of others, as well as his 
own, to institute a prosecution; not that he knows the facts 
necessary to ensure a conviction, but that there are known to 
him sufficient grounds to suspect that the person he charges 
was guilty of the offence.’ See the case of AZunns v. Du- 
pont, 2 Brown’s Rep. Ap. 65, cited in Cabiness v. Martin, 
8 Dey, hep. 454. 


This reasonable ground of suspicion may involve a question 
of law as well as of fact; for certainly, no rational and pru- 
dent man, having a due regard to the rights of others, as well 
as lis own, would rashly commence a prosecution for an act 
which the law did not hold to be criminal. If he believed 
that the person suspected had committed an offence, and did 
not know that it was an indictable offence, he ought to make 
enquiries of those who did know whether it was so or not. 
Should he neglect this prudent precaution, he will not be 
protected by proving the truth of his charge. Thus in the 
case above referred to of Cabiness v. Martin, a witness on 
a trial, swore “that a magistrate, upon the return of a State’s 
warrant before him, had told the defendant therein, that un- 
less he gave his note, &e., he would send him to gail.” The 
The magistrate had, in truth, said to the defendant that, “ un- 
less he gave his note, &e., he would bind him to appear at 
court.” For this variance, the witness was prosecuted for 
perjury, and upon being acquitted, brought an action against 
the prosecutors for a malicious prosecution. 


The court held that, under the circumstances in which the 
words were spoken, it was immaterial whether the magistrate 
used the one set of words or the other, and that “the differ- 
ence between the words spoken by the magistrate, and the 
words which the plaintiff swore he made use of, was not sufli- 
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cient to excite, in the minds of the defendgnts, a reasonable 
suspicion that he had committed perjury.” 


Tn the case now before us, the question which was put to 
the plaintiff, whether he had made an alteration in the war- 
rant, was plainly immaterial to the enquiry whether the de- 
fondant, in that trial, had committed forgery by altering 
the date of a xofe; and we think no rational and prudent 
man, who duly regarded the rights of others, as well as his 
own, would, without enquiry whether a false answer to such 
a question was perjury, lave instituted a prosecution for that 
offence. In charging thatthe defendants had made out a case 
of probable cause, we are of opinion that his Honorerred. In 
consequence of which, the judgment must be reversed, anda 
venire de novo awarded. 


Per Curia, Judgment reversed. 


JAMES M. WRIGHT v. J. & EL B. STOWE, 


If water be ponded back on the land of another by the evection of a mill-dam, 
he is entitled, in the remedy by petition, to nominal damages, whither there 
be actual damage or not. 

A witness is not competent to testify to what a deceased witness swore on a 
furmer trial, waless he says he is able to state the substance of all that was 
deposed to by the deccased witness. 

Au exception to the competency of the witness, need not set out the testimony 
which the witness was called to give. (Aime v. Kunel, £ Jones’ Rep, 121, 
reviewed.) 


Tis was a peririon for damages for ponding back water 
upon plaintiff’s land, tried before Bamery, J., at the Special 
Term, July, 1857, of Lincoln Superior Court. 

Upon the trial of this cause, there was much testimony on 
both sides, which need not be stated. Ilis Honor instructed 
the jury, among other things, that “ifthe water was thrown up 
the branches, which ran through the low ground, or against the 
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banks of the river, and was taken up by absorption, and did 
no injury, whatever, to the plaintiff’s land, he would not be 
entitled tonominaldamages.” To which the plaintiffexcepted. 

A. witness was called to prove what one Larkin Stowe, a 
deceased witness, had testified on a former trial of this cause. 
Upon a preliminary examination, the witness said he was able 
to state the substance of all that Mr. Stowe deposed to on that 
occasion, on the subject of damage, but was not able to give 
the substance of his whole evidence in the cause. The witness 
was objected to by the plaintiff, but admitted by the Court. 
Plaintiff again excepted. | 

Verdict and judgment for the defendants; and the plaintiff 
appealed. 


Boyden, and [loke, for the plaintiff, 
Lander, Guion. and Thompson. for the defendants. 
3 ? 


Barrie, J. The last proposition in his Lonor’s charge upon 
the subject of damages, cannot be supported upon a proper 
construction of the 15th sec. of 74th eh. of the Rey. Statutes. 
(See Rev. Code, ch. 71, sec. 14.) If the water be, in fact, 
ponded back upon the plaintuf’s land, he will be entitled te 
recover, at least, nominal damages; the statute being intended 
to change the form and details only of the remedy, and not 
the principle of the action. See Gillet v. Sones, 1 Dev. and 
Gat. Rep. 3389. For this error, however, his [Lonor is not 
responsible, as his charge is fully sustained by what was said, 
jnadvertently, by this court, in the case of Avmel v. Hinel, 4 
Jones’ Rep. 121. The dictum, which caused the error, was 
not necessary to the decision of the case, the judgment in which 
we still think was right. We cannot but regret the error, 
thongh it occurred arguendo only, and are glad to avail our- 
selves of this early opportunity of correcting it. We thought, 
at the time, that the construction which we placed upon the 
section in question, was necessary to discourage the filing of 
petitions in cases of trivial damages, caused by the erection of 
mill-dams, which it was, manifestly, the design of the act to 
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do, but we find that object sufficiently accomplished by the 
subsequent proviso, which declares that, when the jury shall 
assess damages for the petitioner under a certain sum, to wit, 
five dollars, he shall recover no more costs than damages. See 
Rev. Stat., ch. 74, sec. 15; Rev. Code, ch. 71, see. 14. 

As avenire de novo must be awarded, on account of the error 
to which we have referred, we might abstain from expressing 
an opinion on the question of evidence which was raised on 
the trial, but the decision of his Honor is in such direct oppo- 
sition to the opinions expressed in this Court upon the subject, 
that we fecl it eur duty to call the attention of those who may 
be concerned in the next trial, toit. In the case of Lnagrain 
v. Watkins, 1 Dev. and Bat. Rep. £42, the Court held that, to 
impeach the credibility of a witness, by proving that heswore 
differently as to a particular fact on a former trial, 16 was not 
necessary that the impeaching witness should be able to state 
all that theimpeached witness haddeposed. Dut in delivering 
the opinion of the Court, Gasron, Judge, distinguished it from 
the case of a witness who was called to prove what a deceased 
witness had proved onaformer trial. As to the latter, he said, 
“here it is required that the secondary evidence shall be full, 
because it is offered as a substitute. The testimony of the 
deceased witness should be placed before the new, as the law 
required it to be placed before the former, triers. Both are 
entitled, not only to the truth, but the whole truth. The copy 
must be ascertained to be faithful before it is admitted as a 
representative of the original. besides, to receive an avow- 
edly imperfect account of what had been formerly testified, in 
lieu of the former testimony itself, would be to encourage the 
party to offer partial, instead of full, secondary evidence. He 
would be interested to seek out such witnesses as remembered 
only those portions of the former testimony that made 
in his favor.” It seems, then, that a witness is not competent 
to testify to what a deceased witness swore, on a former trial, 
unless he says he can state the substunce of alt that the dee’d. 
witness testified; and such appears to have been recognized 
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as the proper rule in the cases of Ballinger v. Barnes, 8 Dev. 
Kiep. 460, and Jones v. Ward, 3 Jones’ Rep. 24. 

The objection made here by the defendants’ counsel, that 
the testimony which the witness was called to give, is not set 
out in the bill of exceptions, so that the Court may say whether 
lt was material, or not, does not apply; because the admissi- 
bility of the evidence was resisted upon the ground of the 
encompetency of the witness, and not the dawutertality of his 
testimony. In the case of the Stute v. Jin, 38 Jones’ Rep. 
848, the distinction between the two objections, is clearly 
pointed out; it being there said, “It is only where evidence 
is ruled out on account of the matter that it is necessary to 
set out, in the statement ofthe case, what the party expected, 
or offered, to prove, so as to enable the court to judge of its 
materiality.” 


Per Curtam, Judgement reversed ; and a venire de novo. 


ANDERSON DULA wv. J. AND C. J. COWLES. 


tis error in a Judge to leave a question to the decision of the jury without 
some evidence bearing on such question. 

Where a sum has been erroneously found by the jury against the defendant, 
if will not cure the error for the plaintiff to ofer to remit the amount thus 
erroneously allowed, without actually doing so. 


Tus was an action of assumpsir brought up by direct ap- 
peal from the judgment of a justice of the peace, to the Supe- 
rior Court of Wilkes, where it was tried before Dicx, Judge, 
at the last Spring Term. 

The suit was brought for two parcels of pork and some arti- 
cles delivered by the plaintiff to the defendants. 

It was admitted by the parties that the plaintiff contracted 
to deliver to the defendants fifteen hundred pounds of pork on 
the first of January, 1S—}; that the price to be allowed for it 
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was six dollars per hundred; that part of it was to be applied 
to the discharge of two notes—a justice’s judgment, and a 
hook aeconnt, which the defendants hadagainst the plaintit, 
and that the remainder of the price was to be paid, one-half 
in goods, and the other half in cash. It was further admuit- 
ted, that no pork was delivered on the Ist of January, but 
that on the 9th of that month, the plaintif delivered 270 lbs., 
and a eredit was centered by the defendants on one of the notes 
for the price of that quantity; that on the 24th of the 
sanie month, the plaintiff dclivered 760 Ibs., when both of 
the notes were delivered to the plaintiff, and an order given 
lim by the defendants directed to the officer who had the 
judgment above mentioned, instructing him to deliver it to 
the plaintiff’; that the balance of the price of the pork deliv- 
ered, was entered to the credit of the plaintiff on the store- 
ee of the defendants. The plaintiff then called on the 
clerk of the defendants, a dlr. A7artin, to examine and see 
how the account stood on the books, when it was ascertained, 
by him, that there was a balance in favor of the plaintiff of 


we tO 
S16.49, 
ry 


The plaintiff then demanded this balance, which the defend- 
anis refused to pay, alleging that the whole quantity of pork 
had not been delivered according to the contract; saying 
also, that when it was ali deliv ered, one-half of it was to be 
paid for in goods, ‘Lhe plaintiff’ then said he would deliver 
the ae jer of the pork on the next day, and he would 
then see whether tie defendants would not pay jim. 

The plain itt failed to deliver any more pork, but sued out 
a warrant for the 613,20. 

It appeared, in evidence, that seven dollars of the balance, 
coming to the plaintif, was for some corn—some beef, and a 
raw hide, delivered by the plaintuf to the defendants. 

‘The court charged the jury, that by the terms of the con- 
tract, ag adimitied by the parties, the plaintiff was not entitled 
to recover any part of the price of the pork until the whoie 
quantity of 1500 pounds was delivered, unless the plaintiif 
had been released by the defendants from the performance of 
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the remainder of the contract; that when parties entered into 
a parol contract, they could alter, or modify the terms of it, if 
they thought proper to do so; and that it was for the jury to 
decide, from the evidence before them, whether the defend- 
ants had released the plaintiff from his obligation to deliver 
the balance of the pork or not; that if, fromthe facts of the 
defendants’ delivering up the notes, giving an order for the 
judgment, and entering a credit on the books, they should 
believe he had so released the plaintiff, the latter would be 
entitled to recover for the remainder of the price of the pork 
after discharging the debts specified ; that as to the other ar- 
ticles, he had an undoubted right to recover the price, to wit, 
seven dollars. Defendants excepted. 

Verdict for the plaintiff for $18,49. 

At the suggestion of the court, the plaintiff’s counsel offer- 
ed to remit all of the recovery except seven dollars due for 
the undisputed articles. 

Judgment and appeal by the defendants, 


Boyden, for the plaintiff. 
Mitchell, for the defendants. 


Pearson, J. When this ease was before us in August Term, 
1855, 2 Jones’ Rep. 454, we decided that the plaintiff could 
not recover, because, after performing a part, he had refused 
to perform the residue of the agreement. There was no evi- 
dence to vary the case in this particular, and it was error to 
leave it to the jury to decide whether or not the defendants 
had released the plaintiff from his obligation to deliver the 
balance of the pork. Delivering up the notes, giving an or- 
der for the judgment, and entering the balance in the books 
as a credit to plaintiff, was in exact pursuance of the original 
contract, and could be no evidence of its release, or the sub- 
stitution of a new one. 

“The offer” of the plaintiff’s counsel to remit the recovery 
to seven dollars, the amount due for the corn, beef, and raw 
hide, although made at the suggestion of the court, cannot 

18 
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cure the error. The plaintiff ought to have remitted the 
amount absolutely, so as not to take a chance in this court for 
the whole. 


Per Curiam, Judgment reversed, and a venire de novo. 


JOHN P. HOUSTON, et al. administrators, ». JAMES MOORE, eé¢ al. 


Where A sold a slave to B, and took a bond for the purchase-money, giving 
at the same time, a bill of sale for the slave, the surrender of the bond to 
the obligee afterwards, without its bemg discharged, is not evidence in a 
suit brought by B for the detention of the slave. 


Tins was an action of REPLEVIN, for slaves, tried before Barry, 
Judge, at the Fall Term, 1857, of Union Superior Court. 

The plaintiffs derived title from one Jane Moore, by a bill 
of sale, executed by her to the plaintiffs’ intestate, in which 
was expressed a consideration of 8500. The slaves in question 
were taken possession of by plaintifis’ intestate, and while in 
possession of an agent of his in South Carolina, were taken 
possession of by the defendants. 

The defendants proposed to prove by Jane Moore, and by 
her sister, Mrs. Carns, that at the time of the execution of the 
bill of sale in question, a controversy had arisen between the 
witness, Jane, and the administrator of Milton Moore, with 
regard to the title of these slaves; the latter claiming them 
as a part of the assets of his intestate’s estate; that a note was 
executed by the plaintifts’ intestate to the witness, Jane Moore, 
which it was agreed, should not be paid, and which was atter- 

vards surrendered up to the plaintiffs’ intestate, and destroyed ; 

and that Armfield, the intestate, was to defend the lawsuit, 
and account to her for the slaves, on certain specified conditions, 
if the suit wentin herfavor. This testimony was rejected by 
the court, and the defendants excepted. 

Verdict for the plaintiffs. Judgment; and appealed by the 
defendants. | 7 
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Welson and V. Barringer, for the plaintiffs. 
Lander and Avery, for the defendants. 


Nasu, C. J. The testimony, rejected in this case, was pro- 
perly rejected. It was perfectly immaterial, and could have. 
no proper influence on the minds of the jury in coming to a 
correct conclusion. 

The plaintiffs derived title to the negroes in question under 
a bill of sale, from Jane Moore, the consideration mentioned 
being $500, which was secured by the note, or bond, of Need- 
ham Armfield, the purchaser, the plaintifis’ intestate. The 
defendants offered to prove, by Jane Moore, and ker sister, 
Elizabeth Carns, that, at the time of the execution of the bill 
of sale, a controversy had arisen between Jane Moore and the 
administrator of Milton Moore, as to the title to the slaves, and 
it was agreed, between Jane Moore, and the intestate, Arm- 
field, that the bond given to secure the purchase-money, should 
not be paid, and it was, accordingly, delivered up and destroyed. 
Upon objection by the plaintiffs, the testimony was ruled out. 
No reasou is given for the ruling of the court, but the decision 
was correct. Though the bond was given up and destroyed, 
the bill of sale was not. That remained still in force, and 
under it the legal title was in Armfield, the intestate. Itis 
well established that itis the duty of the court to exciude from 
the jury all immaterial evidence, for it has a direct tendency 
to confuse and mislead them. Now, whether the bond given 
for the purchase-money was destroyed or not, could not effect 
the legal claim of Armfield, who still held under the bill of 
sale. 

There was no error in rejecting the evidence. 

There are other objections to the testimony of Mrs. Moore, 
which do not apply to her sister, and which are not considered 
by the court. 


Per Ccrtam, Judgment aflirmed. 
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A. J. WARDEN v. REASON PLUMMER et al. 


Where A won a justice’s judgment from B at a game of cards, unfairly played. 
and took from the defendants in the judgment, a bond payable to himself 
for the amount, upon which he brought suit, and to which the statute 
against gaming was pleaded, it was Held that he could not recover. 


Turs was an action of pest on a bond, tried before Exus, 
Judge, at the Special Term, June, 1857, of Ashe Superior 
Court. 

Plea, statute against gaming. 

One Draughn held a judgment, in his favor, rendered 
against the defendants by a justice of the peace. The plain - 
tiff and Draughn played at ecards, and the plaintiff won the 
said judgment, which was delivered to him. The plaintiff 
took the judgment to the defendants, and representing him- 
selfas the owner, obtained from them the bond in contro- 
versy, in lieu of it, they being ignorant that the plaintiff had 
obtained the same by gaming. 

The defendants afterwards paid Draughn the money on the 
debt. There was evidence that the gaming was unfair. 

The Court was of opinion, and so instructed the jury, that 
the gaming between the plaintiff and Draughn, even though 
unfair, would not affect the contract between the plaintiff and 
the defendants; that the false representations in procuring 
the bond, and want of consideration, could not be enquired 
into in a court of law, theinstrument being under seal. De- 
fendants excepted to this instruction. 

There was a verdict and judgment for the plaintiff. De- 
fendants appealed. 


Mitchell, for the plaintiff. 
Avery and Lander, for the defendants. 


Pearson, J. His Honor misapplied the rule, that to avoid 
a deed, there must be fraud in the factwm, and not simply a 
fraud in procuring the party to execute it. 
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The rule is well established. I[t rests upon the ground, that 
if the execution of a deed is procured by a nehed lve, or other 
management and undue influence, involving matter of con- 
science, a court of law cannot treat it as void, because 
it is the deed of the party, which he ¢ntended to execute, and 
the issue being on the plea of now est fuctum, must be found 
against him. But itis a rule equally well established, that a 
bond, which obliges a party to do an illegal act, or the con- 
sideration of which is against the policy of the law, is void, and 
will not be enforced in a court of justice. It rests on the 
broad ground, that no court will allow itself to be used when 
its judgment will carry out and consummate an act that is 
forbidden by law. The suggestion that a court of Equity will 
take the matter in hand as an affair of conseience, and en- 
join the collection of the judgment, is not suflicient to induce 
a court of law to give a helping hand in furtherance of an 
unlawful act. 

The question is which of these two rules governs our case. 

The distinction between a deed, whereby an estate is ere- 
ated, and a deed whereby a right, or chose in uction merely, is 
ereated, may serve to point ont the dividing line, and enable 
us to solve the question. 

When the thing is done, and the estate vests, so that the 
contract is executed, as in the case of a feofiuent, or other 
conveyance of land, the estate cannot be defeated by a con- 
dition which is unlawful; fer the condition 7s void, and so 
the estate is absolute. In other words, the law will not inter 
fere, and the estate is left where it was put by the act of the 
parties, on the effect of the deed. 

But where the thing is not done but in fier’, the contract be- 
ing executory, as in case of a bond, if a condition which is 
unlawful be annexed, the duad, as well as the condition, js 
void; for the court will not interfere to enforce it. This dis- 
tinction is well settled. See Coke Litt. Chapter “ Conditions.” 
It is now equally well settled, although at one time there was 
rauch controversy in regard to it, that in respect to bonds, the 
principle is not confined to cases where the unlawful nature 
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er purpose is expressed in a condition, but extends to all 
eases Where the consideration is unlawful and the object of 
the party is illegal, and the purpose is to enable ‘him to reap 
the fruits of his iniquity, and to accomplish, and earry into 
effect, an act which is not simply against conscience, but is 
forbidden by law. These matters, showing the consideration 
and purpose of the bond, may be preven by parol evidence, 
otherwise the law might be easily evaded. Collins v. Blun- 
tera, 2 Wilson’s Rep. 841. Same case, 1 Smith’s leading 
cases, 154, and notes. In the present ease, the act of tho 
plaintiff} to wit, his unfair gaming with Draughn, was not 
only illegal by foree of the statute against gaming, but was 
unlawful at common law, so that the money, or thing won, if 
it had been paid, might be recovered back m an action at 
law; Webb v. Fulehive, 8 Ive. 485. To enable the plaintiff 
to accomplish and reap the fruits of this unlawful act, he was 
under tite necessity of procuring the execution of the bond 
now sued on, and, according to the doctrine above announced, 
he has no right to ask a court of justice to lend him a helping 
hand. Indeed, no court ean aid him, and be true to itself. It 
ene steals a horse and sells him, taking a bond for the price, 
or if one procures a bond to be exeented by means of a forged 
order, or by passing counterfeit money, a court of Justice will 
not aid him by enforcing payment of the bend. In all these 
cases, the principle which governs is this: If, supposing the 
money to have been paid, it could be recovered back by an 
action at law, the court will not give judgment on a bond 
given to secure the payment of the moncy ; for the party can- 
not be in a@ better situation by taking a bond, than if he hud 
received the cash. This would be the result if an action could 
be maintained on the bond; er else the court must involve 
itself in the absurdity of giving judgment on the bond, and 
afterwards giving judgment requiring the money to be paid 
back! 

The dividing line between this class of cases, and those 
where a court of law will give judgment on the bond, leaving 
the defendant to seek relief in Equity, if there he any equi: 
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table ingredients involved, is this: Where the money, if paid, 
can be recovered back in an action at law, the court will not 
give a judgment on the bond, and it is treated as void. But 
if there be nothing in the transaction, which would give the 
party a right to recover back the money in an action of law, 
supposing it to have been paid, his relief is, if he has any, in 
a court of Equity; for there is in such cases no ground upon 
which a court of law can treat the deed of the party as a 
nullity. 


Per Curiam. Judgment reversed, and a venire de novo. 


HIRAM A. FORNEY v. BARTLETT SHIPP. 


Where one contracts for work to be done for another, without disclosing his 
agency, he is personally liable, although the workman finds out the agency 
after the contract is made, and before the work is begun. 

Mutual promises constitute a sufficient consideration for the support of a contract. 

Where an agent is able on a contract made for the benefit of a third person, 
by reason of not disclosing his agency, he cannot avail himself of a debt due 
by the plaintiff to such third person, as a set-off. 


Action of assumpstt, tried before Battey, J., at aSpecial Term, 
July, 1857, of Lincoln Superior Court. 

The evidence, was that defendant said he wished to employ 
the plaintiff’ to superintend the iron-works at Madison Forge ; 
that if he would undertake the business, he would give him 
$12,50 per month, as long as he continued to work ; to which 
the plaintiff agreed. 

Accordingly, the plaintiff took charge of the iron-works, 
and the first entry he made in the book, in which he kept his 
account, was asfollows: “ June 7th, 1852. Commenced work 
this day for Wm. Shipp; employed by Bartlett Shipp, at $12,- 
50 per month.” 

It was further proved, that plaintiff acted as superintendent 
about two years and six months, and during that time issued 


528 IN THE SUPREME COURT. 


Forney v. Shipp. 


many due bills, payable in iron, and signed the same as agent 
for Wm. Shipp; that he also signed many receipts in the same 
way, and made entries in the book of accounts as agent. It 
was further proved, that plaintiff sold iron, and iron-ware, to 
a large amount, for Wm. Shipp. 

The court charged the jury that, if the defendant made the 
contract in his own name, and engaged himself to pay the 
plaintiff for his work, without disclosing the name of his prin- 
cipal, (if he had one), he would be responsible in this action, 
and the jury should so find; but if the defendant disclosed 
his principal, or if the plaintiff contracted with him, knowing 
that the defendant was making the contract for, and on account 
of, William Shipp, and not for himself, he would be obliged 
to resort to the principal, and not to the agent, and the plaintiff 
in that case conld not recover. 

The defendant’s counsel asked the court to instruct the jury 
that, although the defendant contracted in his name without 
disclosing his principal, yet, if the plaintiff found out, after 
the contract was made, and before he commenced work, that 
he was acting for Wm. Shipp, he could not recover in this action. 

The court declined giving such instruction; and the defendant 
excepted, 

The defendant relied upon the fact that the plaintiff had 
gold iron, and castings, to a large amount, belonging to Wim. 
Shipp, and insisted upon this counter claim as a set-off. 

But the court instructed the jury that, this claim, in favor 
of Wim. Shipp, was not applicable as a set-off in this suit, 
against the defendant. Defendant again excepted. 

There was a verdict in favor of the plaintiff, and judgment 
was rendered thereupon. Defendant appealed. 


Lander and Avery, for the plaintiff. 
Thompson and Loke, for the defendant. 


Pearson, J. There is no error. Weare to assume from 
the verdict “that the defendant made the contract in his own 
name, and engaged himself to pay the plaintiff for his work, 
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without disclosing the name of his principal.” The plaintiff 
having done the work, why should not this contract be binding ¢ 

It was said in the argument, that there was no consideration 
in respect to the defendant. The propositionisnottrue. The 
contract was supported by the consideration of weutual promises 
between the contracting parties. 

The fact that the plaintiff “found out,” before he com- 
menced work, that the work was to be done for Win. Shipp, 
aud not for the defendant, (his father), was immaterial; and 
his Honor properly declined to give the instruction asked for. 
Suppose William Shipp to have been an infant, or a bankrupt, 
that did not discharge the plaintiff from his promise to do the 
work ; therefore, it could not discharge the defendant from 
his pronuse to pay for it. 

The ruling, in regard to the defendant’s availing himself of 
a set-off, by reason of a supposed balance due William Shipp, 
erowing out of the sale of castiigs, Was in strict accordance 
with the legal rights of the parties. If Wilham Shipp had 
made payments to the plaintiff, (as distinguished from a set-off), 
tor, and on account of, lis work, that would have presented a 
different question, But the fact that, the plaintiff (as was 
alleved), had sold castings for William Shipp, and had failed 
to account therefor, so as to give him a right to sue for an 
account, was properly excluded from the enquiry involved in 
the issnes joined between the plaintuf and detendant. 


Pir Curiam, Judgment afiirmed. 


ALS. KENT v. W. H. EDMONDSTON., 


A covenantee is essential to be named in a covenant, except in dedications of 
land to public uses, 

Where a writing under seal, intended to evidence the sale of an article of 
personal property, was inoperative for the want of form, it was fZeld, that 
an action of assumpsit would lie on the parol contract, made at the time of 
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its execution, and that parol evidence of such contract was admissible, inde- 
pendently of the terms contained in such ineffectual writing. 


Action of assempsir, tried before Exuis, J., at the I’all Term, 
1856, of Caldwell Superior Court. 

The plaintiff declared for the breach of a parol warranty of 
ajackass. Ie proved the sale, and the warranty declared on 
by parol, but upon crogs-examination of the witness it appeared 
that, at the time of the sale, the following instrument of writing 
was executed, and delivered to the plaintiff, viz: 

“SrarE or Norirn Caroma, ) 
Caldwell County. { 

This jack, known by the name of John Bell, which jack is 
sound as far as IT know, and never has been sick since I have 
owned him; which jack I enwarrant covers well, and a good 
foal getter; this the 2nd of October, 1852. 

W. I. Epuonpsron. (Seal.”) 


Whereupon, the defendant objected to the parol evidence 
to prove the warranty, insisting that the whole contract 
between the parties, being in writing under seal, it could not 
be proved in any other way than by the writing. He also 
contended for the same reason, that the plaintiff’s action should 
have been brought on the sealed instrument, and should have 
been “ covenant,” instead of “ assumpsit.” 

The court permitted the plaintiff to give the parol evidence, 
and the trial proceeded, the above question being, with the 
consent of the parties, reserved by his ILonor, with leave to 
enter the judgment which his opinion of the law might 
require. The plaintiff obtained a verdict, and afterwards the 
court, being of opinion against the defendant upon the ques- 
tion of law reserved, gave judgment in favor of the plaintiff; 
from which the defendant appealed. 


Avery, and ZT. 2. Caldwell, for the plaintiff. 
Gaither, for the defendant. 


Battie, J. A covenant is defined to be “the agreement 
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or consent of two, or more, by deed in writing, sealed and 
delivered; whereby, either, or one of the parties, doth pro- | 
mise to the other, that something is done already, or shall be 
done afterwards. And he that makes the covenant is called 
the covenantor, and he to whom it is made, the covenantee.” 
Shep. Touch. 160. (20 Law. Lib. 293.) 

It seems to be clearly implied by this definition, that the 
two or more persons, whose agreement or consent is thus 
manifested by a deed, must be named in it, and we are not 
aware of any respectable authority to the contrary. A cove- 
nantee is as necessary to be named in a deed of covenant, as 
a grantee is in a deed of grant; and in the latter, itis well 
known that the grant will not operate where there is no named 
erantee, except in the case of a dedication of land to the use 
of the public, where the instrument, or act of the owner, takes 
effect ex necessitate ret ; otherwise, the public could not have 
the use of the land, for the want of a grantee to take it. See 
Leeeves v. Dudley, 38 Jones’ Eq. Rep. at p. 186, and the cases 
there cited. 

An instrument, sealed by one party and not the other, may 
be a covenant as to the first, and only a written promise by 
the second. 1 Ch. P1119. ‘But, (says Mr. Chitty), it appears 
to be essential that the party claiming the benefit of the cove- 
nant, shall be named therein as the covenantee.” 

If this be law, as we think it is, it sustains the form of the 
plaintiff’s action, and is a complete answer to to the defend- 
ant’s first objection. 

The second ground of defense is equally untenable. An 
agreement in writing, though not under seal, requires two or 
more parties to it, and itseems to us, that they must be named 
in it to make it a complete written contract. If only one of 
the parties be named, then, as to the other, the contract is by 
parol, and as one of the essential parts of it, as a contract, 
must be proved by parol, we see.no reason why all the terms 
should not be proved in the same manner. This is not a case 
within the statute of frauds, which makes a c ontract sufficient 
to bind the party who has signed a written note, or memor- 
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andum of it. But ifit were, we have never understood that 
the other party need not be named in it. In the case of 
Miller v. Lrvine, 1 Dev. and Bat. Rep. 108, this Court decided 
against the opinion of one of the Judges, that the statute of 
frauds, in the cases coming within its provisions, did not 
require the consideration of the contract to be set forth in the 
note or memorandum; but the whole argument in the opinion 
delivered, goes to show that nothing else essential to the con- 
tract could be safely omitted. 


Per Crrtam, There isnoerror, Judgment affirmed. 


i ee 


A. J. BLANTON v. HARTWELL WALL. 


Where counts for a deceit and a fulse warranty are joined in the same decla- 
ration, Held that the plaintiff might recover on the second count without 
alleging or proving a scienter. 


‘Tims was an action on the case, tried befere Canpwetr, J., 
at the Spring Term, 1857, of Rutherford Superior Court. 

The declaration in this case contained two counts, one for 
a false warranty, and one foradeceit. On the trial of the case, 
the plaintiif offered evidence tending to show that, in the ex- 
change of horses, the defendant warranted the horse, traded 
to the plaintiff, to be sound, and a first-rate work nag. 

The Court, among other things, charged the jury, that, if 
they believed there was a warranty, the plaintiff was entitled 
to recover, if the horse was unsound at the time of the trade; 
that upon this count the plaintiff was not bound to prove a 
scventer on the part of the defendant. To which charge the 
defendant excepted, insisting that it was necessary to prove a 
scienter on both counts. 

Verdict for plaintiff. Judgment and appeal by defendant. 
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Cabaniss and Logan, for the plaintiff. 
Baxter for the defendant. 


Pearson, J. The count for a deceit alleges a scventer, and 
it is necessary to prove the allegation in order to support the 
count. But the count for a false warranty does not allege a 
scienter. The allegation is, that there was a warranty of 
soundness, and that the warranty was false, in this, that the 
property was unsound. So, the gist of this count is a breach 
of the warranty, and there is no ground upon which it is 
necessary either to allege, or affirm, a scienter. Lasstter v. 

Wurd, 11 Ive. Rep. 448. There is no error. 


Per Curiam. Judgment affirmed. 


RICHARD F. MORRIS v. EDWARD RIPPY. 


Where the real purchaser of property has the title made fraudulently to an- 
other, in secret trust for himself, it cannot, at law, be subjected to the pur- 
chaser’s debts, but must be pursued in a court of Equity. 

Witnesses summoned by one suing in forma pauperis, are entitled to their 
costs for attendance. Officers of the court only, are included in the order 
authorised by the act of Assembly. 


Action of trover, tried before Exuis, Judge, at the Fall 
‘Term, 1856, of Rutherford Superior Court. 

The plaintiff, to prove title in himself, offered a duly certi- 
fied copy, from the register’s book, of a bill of sale from one 
Norton to the plaintiff. He filed an affidavit of the loss of 
the original; that due search had been made, and that it could 
not be found. He proved the contents of the bill of sale by 
the subscribing witness, and that the paper produced was a 
true copy. The defendant objected to the reception of this 
evidence, but the court admitted it, and the defendant ex- 
cepted. 
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The defendant then proved, by the same witness, that at 
the time of this transaction, the plaintiff was an infant, in his 
nurse’s arms, and that the slave, in question, was paid for with 
the means of W. W. Morris, the plaintiff’s father, and that the 
same went into his possession, and remained in it for some years; 
that the trade was made before they came to the witness; 
that the consideration was land, not money ; and that the deed 
was made at the same time that the bill of sale was executed. 
The defendant also proved that W. W. Morris, the father, 
was indebted beyond his means at the time of this trade be- 
tween him and Norton, and that he was in fact, at that time, 
insolvent; that the defendant caused an execution to be levied 
on the slave in question, under which he was sold at sheriff’s 
sale, and purchased by one Ilamrick, as the property of the 
father; that the plaintiff brought suit against the purchaser 
ITamrick, and failed to recover. 

The defendant insisted that this judgment was a bar to the 
plaintiff’s action; and, at least, was a ground why he should 
recover but nominal damages, and called on the court so to 
instruct the jury. The defendant also contended, that the 
property passed to the father, Morris, before the bill of sale 
was executed to the son, and was liable to the debts of the 
former; and asked the court so to charge. 

Lhe court declined to give this instruction, but was of opin- 
ion that neither of the defenses relied on could avail the de- 
fendant. To which he excepted. 

The suit was brought in forma pauperis by the plaintiff; 
and in addition to the general judgment on the verdict, he 
moved, that in the taxation of costs, the clerk be directed to 
include in the bill the amount of the attendance of the plain- 
til’s witnesses, which was ordered by the court; for which the 
defendant also excepted. 


Cubaniss, Buxter and Shipp, for plaintiff. 
Lynum and Gather, for defendant. 


BartLe, J. It is admitted by the defendant’s counsel, that — 
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if the title to the slave in question passed by the bill of sale 
to the plaintiff, he would have no defense at law, although 
the bill of sale was procured by the plaintiff’s father to be 
so executed, for the purpose of defrauding his creditors. The 
reason is, as is clearly shown by Gowing v. Lich, 1 Ire. Rep. 
583; Lehem v. Tull, 13 Ive. Rep. 57, and other cases of that 
class, that if the deed be held to be void, the legal title of the 
property will be in the grantor or bargainor, and not in the 
debtor; so that the creditors cannot, at law, take advantage 
of the frand. But in the present case, the counsel contends 
that the slave did not pass to the plaintiff by the bill of sale, 
but to his father, who paid the purchase-money, by a sale and 
delivery, previously to the execution of the bill of sale; and 
that the title having, as against the vendor, vested in the 
father by such sale and delivery, his creditors could avoid it 
by seizing and selling the slave for the payment of their debts. 
The argument would be good, and the conclusion irresistible, 
if the premises were correct. A slave may be sold, and upon 
the payment of the price, the title may pass by delivery, with- 
out a bill of sale, nnless the parties intend that the contract 
of sale shall not be complete nntil a bill of sale is executed, 
in which ease, the title will not pass until thatis done; Cadd- 
well v. Smith, 4 Dev. and Bat. Rep. 64. 

From the statement in the bill of exceptions, we are satis- 
fied that the parties intended that the deed for the land, 
which the plaintiif’s father gave for the slave, and the bill of 
sale for the slave, should be executed at the same time; the 
subscribing witness testified that it was so done; and we can- 
not infer, from the statement, that the father took possession 
of the slave before that time. Such being the case, we are 
obliged to hold that the legal title passed by the bill of sale, 
and of course passed to the plaintiff, which makes the princi- 
ple of the cases to which we have referred directly applica- 
ble to the transaction. 

We concur also with his Honor in the construction of the 
43rd section of the 31st chapter of the Revised Code. The 
question was referred to, but not decided, in the case of Car- 
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ter v. Wood, 11 Tre. Rep. 22, and we are not aware that it 
has been settled by any previous adjudication in this State. 
The terms of the act certainly do not expressly embrace any 
other persons than the officers of the court, and we do not feel 
ourselves at liberty, without the express authority of the Le- 
gislature, to declare that witnesses shall give their time and 
labor to any person, not even to one suing in forma pauperis 
without compensation therefor. It is true, that when sub- 
penaed, they are bound to attend, and give their testimony, 
without having expenses previously paid or tendered. Tey. 
Code, chap. 31, sec. 43. But if they can recover for their at- 
tendance from the pauper, in the mode provided in the stat- 
ute, they are at liberty to do so; or they may file their tick- 
ets in the clerk’s office, and have them colleeted from the 
defendant, in the event of the plaintiff’s success. 

There were some objections taken on the trial, which have 
not been insisted on in the argument here, and we have not, 
therefore, thought it necessary to give an opinion upon them, 
further than to say, as we now do, that they are clearly 
untenable. 


PER CrriaM.. There is no error; and the judgment is 
affirmed. 


INDEX 
TO THE PRINCIPAL MATTERS 
| OF 
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ABATEMENT OF NUISANCE, 


Vide NUISANCE. 


ACCORD AND SATISFACTION, 
The payment of a lesser sum than the amount claimed, where the amount 
in question is unascertained, will support the plea of accord and satisfac- 
tion, Jfathis v. Bryson, 508. 


ACTION. 
Vide Execution sar, 8. 


ADMINISTRATION. 

1. The law presumes that every administrator scttles up the estate in his 
hands within two years. In an action, therefore, on agreement to pay 
a debt when a certain estate is settled, if two years have elapsed from 
the date of the administration, the plaintiff has a prima fucie right to 
recover, and the burden of showing that the estate was not settled, is 
thrown on the defendant. dngram v. dngram, 138. 

2. An agreement between persons interested in an estate, the consideration 
of which is not to bid against each other at the administrator's sale, is 
against the public policy, and void. bid. 

3. In a contest as to the right of administration, there are strictly no plain- 
tiffs or defendants. All applicants are actors, and same may withdraw 
and others come in, at any time during the progress of the cause, even 
after an appeal from the County to the Superior Court. Adkins v. Ale- 
Cormick, 274, 

4, The next of kin of a deceased person, after the widow, have the right 
amongst them of administration on the estate of a deceased relative, but 
this right is not vested in one more than another, and the degree of pro- 
pinguity does not give a legal priority. The court should select from the 
class, the person best qualified to take care of the estate. bid. 

5. In the appointment of an administrator, a person who cannot write, nor 


read writing, and has no experience in keeping accounts, or in settling 
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estates, 1s incompetent, within the meaning of the statute, as Code, 
ch. 46, sec. 3.) Stevenson v. Stevenson, 472. 

6. Where a Judge is vested with a discretionary power in making an ap- 
pointment of administrator, but refuses to. exercise such discretion, and 
appoints one whom he erroneously supposes he is bound, in law, to ap- 
point; Held that an appeal would lie to this Court, and the decision should 
be reversed, and the cause remanded, that he might proceed to exercise 
a sound discretion in making the appointment. Jbid. 


Vide Dianiry or pests, 1; Purapine, 4; Star. or rraups, 1. 


ADVANCEMENT. 
Vide Statute or Limrrartions, 5. 


AGREEMENT—VOID FOR ILLEGAL CONSIDERATION, 
Vide ADMINISTRATION, 2. 


AMENDMENT. 


Every court has the power to amend its own records, so as to make them 
conformable to the truth. Parsons v. McBride, 99. 


APPEAL, 

1, Where an appeal was taken to the Superior Court from a judgment on a 
motion to quash the return of a mandamus against justices, one set of 
them, who had been treated as an adversary party in the proceeding, had 
aright to appeal. McCoy v. Justices of Harnett, 180. 

2. There is no necessity that an appellant should himself sign, or otherwise 
execute, the appeal bond. Cohoon v Aforion, 256. 

3. Where a judgment rendered before a justice of the peace is appealed 
from, and the parties, by consent, withdraw the appeal, the Judgment is 
restored. JAathis v. Bryson, 508. 

4, Where a Judge refuses to exercise a discretion with which he is invest- 
ed, from a mistaken opinion that he has no such discretion, it is a proper 
ground foran appeal. Stevenson v. Stevenson, 472 

5. An appeal upon exceptions to the report ofa jury ordered to lay off a 
road, only embraces the exceptions, and not the merits of the petition. 
Anders v. Anders, 243. 


Vide Ca. sa. Bond; Pracricr, 5; RecorpaRi. 


ARBITRAMENT. 

1. A provision in a bond to submit to certain arbitrators “the division 
and settlement of our father’s estate,” necessarily involves the enqui- 
ry, what constitutes that estate. An award, therefore, that a certain 
slave, claimed by the executor in his own right, should be sold, and 
the money distributed among all the parties to the submission, was with- 
in the scope of the submission, and was obligatory on the executor. 
Brown vy. Brown, 123. 
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2. Parol evidence is not only admissible, but necessary to show what mat- 
ters were acted on by the arbitrators. bid. 

Vide Conrract, 8. 

ARREST. 

What is an arrest, is a matter of law. Whether an arrest was made in a 
particular case, is a matter of fact depending on intention, and is to be 
decided by the jury. Journey v. Sharpe, 165. 

ASSENT or AN ADMINISTRATOR TO DISTRIBUTEE'S POSSESSION. 

Where an administrator assented to the possession of a distributee’s sup- 
posed share of the estate, upon condition that he should thereafter give 
a refunding bond, which condition is not comphed with, the administra- 
tor may recover the property from such distributee. Mowell v. John- 
ston, 502. 

Vide Star. ri. 8, 


ASSETS. 

Vide Pirapine, 4. 

ATTACHMENT. 

1. After a defendant has appeared and pleaded in chief to an attachment, 
it is too late to object to errors in the form of the attachment. Symons 
v. Northern, 221. 

2. Money in the hands of a clerk and master in equity, arising from the 
sale of Jand for partition, may, after an order for distribution, be attached, 
and the clerk and master may be garnisheed in respect thereto. G'atther 
v. Ballew, 488. 

ATTORNEY AT LAW. 

A power of attorncy, signed by the purchaser of a note, in the name of the 
payee, is sufficient authority for an attorney at law to appear in a cause 
in court, although the agent has no written authority to make the power. 
Johnson v. Sikes, 70. 


AUTREFOIS CONVICT. 
Vide PLeapine, 2. 


BAIL. 
Vide Scr. Fa. to SUBIFCT SUERIFF, 


BAIL-BOND. 

1, An inconsistent recital in a bail-bond, as to who was the plaintiff, may 
be rejected as surplusage, where there is cnough besides to show who 
really was the plaintiff Zurner v. White, 116. 

2. So, where the bail-bond was assigned to A, “the plaintiff thercin nam- 
ed,” and the bond showed that the plaintiff was B; Held that B was en- 
titled to the remedy by sci fa, Lbed. 

Vide Drrp, 6; Ixpemniry. 

BATLMENT. 

An action on the case will lie in behalf of a bailor, against one who commits 
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a trespass upon the property bailed; and the plaintiff is entitled to at 
least nominal damages, though no actual injury is done to the property. 
White v. Griffin, 139. | 

Vide Dinicence, 1, 2,5; Srav. Lim. 8; Excuance or ooops. 


BEQUEST—CONSTRUCTION OF. 

1, The grammatical construction of a clause in a bequest will be disregard- 
ed, if it becomes necessary, in order to arrive at the mtention of the tes- 
tator. Roberts vy. Watson, 319. 

2. Where one bequeathed a female slave to A, a son, for life, remainder to 
B, a son of A, and added: “and ifthe said woman hath increase, to be 
equally divided among all Ais children,” it appearing that, at the time 
the will was written, A had several children besides B, but B had none, 
at that time, though he had children afterwards, it was Held that the. 
pronoun, “ his,” referred to the children of A, and not to those of B, bid. 


BOND. | 
A ca. sa. bond made payable to a firm without the designation of their 
chrisian names, is a nullity, and a judgment rendered thereon 1s void. 
Cohoon v. Morton, 256. 
Vide AppeaL, 2; Compotnpine, &e., 1, 2, 3, 


BOOK DEBT. 
Vide JURISDICTION, 


BOUNDARY. 

Where the beginning call in a grant is for a stake, and all the rest of the 
description is course and distance, the location of the land is impossible, 
on account of the vagueness of the description. Jfann v. Taylor, 272. 

2. Where, in the description ofa tract of land, an ascertained or natural 
object 1s called for, the same must be reached by one straight line, irre- 
spective of course and distance; and when such ascertained or natural 
object is of an extensive character—such as another tract of land, a river, 
or a swamp—this line must be 1un to the nearest point in such object, 
likewise disregarding course and distance. Campbell vy. Branch, 318, 


BRIDGES. 

There is no authority given by the Legislature to County Courts to build 
bridges over navigable streams, without making draws so as to admit the 
passage of boats and other craft navigating such streams. State vy. Dib- 
ble, 107. 


BURGLARY. 

1. A smoke-house, opening into the yard of a dwelling-house, and used for 
its common and ordinary purposes, Is, in law, a part of the dwelling, 
in the breaking and entering of which a burglary may be committed, 
State v. Whit, 349. 

2. There is no presumption of law arising from any fact, that a felonious 
breaking into a dwelling-house was committed in the night-time, rather 
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than the day; and before a defendant can be convicted of burglary, that 
fact must be proved, either directly or indirectly. Zid. 


BURNING WOODS. 

1, For one, clearing a new ground, to let fire escape into his wood-land, 
whereby an extensive and injurious burning of the woods ensues, it is 
not such a setting fire to his own woods as is contemplated in the Act of 
Assembly, Revised Code, ch. 16. verité v. Afurrell, 322. 

. Where a person working his new ground, within twenty-five yards of 
woods, puts fire to log-heaps, when the weather is calm, but afterwards, 
the wind arose and drove the fire with irresistible viulence into the 
woods, he is not guilty of negligence, so as to subject him for damages 
done by the fire. Same v. Same, 323. 


CART-WAYS. 

Under the 10th ch., sees. 33 and 35 of the Rev. Stat., a petitioner who has 
acquired a right, ee ble of the court, to have a ¢ en ay over the land 
of another, ail Who has afterwards stoned title to the servient tene- 
ment, has a right te obstruct and discontinue such cart-way. Jucocks v. 
Newby, 266. 


CAL SAL BOND. 

1. No Judgment can be taken upon aca. sa. bond, ifthe debtor appears 
and answers when called at the court to which he is bound, although 
his surcty dees not surrender him. fears v. Speight, 420. 

2. Gut on an appeal to the Superior Court, the debtor is still bound to ap- 
pear, when called in the regular course of the Court, and failing to do so, 
the plaintuf is entitled to a yudginent on the appeal bond. Jbid. 

3. Where a judgement, and a ca. sa. upon it, were taken in the name of a 
firm as sucu, without designating the individuals composing it, and a ea. 
sa. bond was taken payable to the firm so described, it was Held that nu 
judgment could be renticred on it. Cohoon v. Aforton, 256. 


CERTIORARI 
Besides the ordinary office of supplying the place of an appeal, under peeu- 
liar circumstances, the writs of certiorari and recordari may be used as 
writs of error and false judgnient, respectively; in which cases all that 
can be discussed is the error alleged to be apparent on the face of the 
record, Lurtsfield v. Jones, 309. 
CHOSE IN ACTION, 
Vide Revrase, 
CLERK AND MASTER IN EQUITY. 
Vide ATTACHMENT; COLOR OF TITLE. 
COLOR OF TITLE. 
A. deed made by a clerk and master in equity after he goes out of office, 


upon a sale made by him while in office, is color of title, though not oth- 
erwise operative, TW¢lliams v. Council, 206. 


542 INDEX. 


COMMON RULE. 
Vide Exsgcrment, I, 2, 3. 


COMMON SCHOOLS. 
Vide Roans, 3. 


COMPOUNDING AN OFFENSE. 

1. Where a bond was given in leu of, and for anindemnity against, a forged 
note which is surrendered, and a part of the contract is, that the mdi-- 
vidual, upon whom the forgery was made, was not to appear against the 
accused unless he should be summoned, such bond is against the policy 
of the law and void. Thompson v. Wiitman, 47. 

And this, although it is expressly declared by the parties, at the time, that 
the new security is only given as anindemuity against the forged instru- 
ment, and not to compound the offense. Lbid 

®, Where the obligee represented to the obligor in a bond, that a relation 
of the latter had*committed an indictable oifense, and procured the bond 
in question to be executed, by agreeing not to prosceute for sch offense, 
it is void—-whether any such offense had been committed or not. Car- 
ner Vv. Uualls, 2233. 

3. A bond, conditioned that the obligee shall not appear as a prosecutor, or 
as a witness against the defendant in a criminal proceeding, whether it 
be a case of felony or a misdemeanor, is null and void. Vanover v._ 
Thompson, 480, 


COMPROMISE. : 
The compromise of a doubtful claim to land, and a conveyance of the dis- 
puted land from a daughter and her husband to the father, were properly 
left to the jury on a question as to the fairness of the conveyance of a 
deed from the father to the son-in-law. lack v. Caldwell, 150, 
Vide Contract, 8. 


CONDEMNATION OF LAND. 

Under the charter of the North-Carolina Rail Road Company, only such 
benefits and advantages as are peculiar to the particular tract in question 
and not such asare common to all the lands in the vicinity, are to le 
taken mto the estimate, and the amount deducted from damages to land, 
taken for the use of the road, Jrreedle v. the North-Curokna Rail Road 
Cumpany, 89. é 

CONDITION, 

Vide Conrracr, 9. 

CONSIDERATION, | 

Vide Comrounniye, &., 1, 2, 3; Evipence, 7; Contract, 11; Duen, 3; 
Fracup axp Coxverance, 4. 


CONSTABLE. 
Vide OrrictaL Bonp. 
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CONSTITUTIONALITY OF A LAW. 

A law that alters the legal rules of evidence, and rcccives less or different 
testimony than the law required at the time of the commission of the of- 
fense, in order to convict the offender, is an ex most facto law within the 

neaning of the 10th section of the Ist Article of the Constitution of the 
United States, and of the 24th section of our Bill of Rights. State v. 
Bond, 9. 

Hence, a person cannot be convicted under the 90th section of the 34th 
chapter of the Revised Code, for an offense committed by his agent before 
the code went into operation, which scetion made the «dense of the agent 
evidence that it was done by the consent or command of his principal, or 
employer. Zbéd. 

CONTRACT. 

1, A deed conveying one’s active services for five years, passes no property 
m the person making it, but gives a chose in action, and isnot agamst the 
policy of the law. Phillips v. Afurphy, 45. 

2. One's agreeing to work with jis own slave for another, by the day, gives 
the employer no interest in the slave so as to entitle him to bring an action, 
or to deprive the owner of a right of action, for taking away the slave 
while so employed. Carter v. Streator, 62. 

3. A guavanty, at the time of a contract between two or more persons, is 
binding upon the guarantor, because it is founded upon. the consideration 
existing Letween the principal parties; but if it be made afterwards, 
Without any new consideration, it is not obligatory, and putting it in 
writing Gf not under seal) will not help it, Green v. Thornton, 230. 

4, But such new consideration need not be expressed in tue writing; it may 
be proved by parol altunde. bid. 

a. Where there is an entire executory contract, and the plaintiff has per- 
formed a part of it, and without legal excuse, and against the consent.of 
the defendant, eli sed to perform the rest, he cannot recover any thing 
oe: the part performed, Niblett v. Herring, 262. 

3. A cabinet-muker agreed with a merchant to make an article of furniture 
and deliver 1t to the latter in payment of a debt which lhe owed the mer- 
chant. Alter the artide was begun, the mechanic went into co-partner- 
ship with another, and the two finished and dehvered it. JZeld, that this 
new firm had no right to make a new charge and recover for the price 
of the property, but that it was subject to the terms of the original special 
contract. Joyner v. Pool, 298. 
Where a contract is so obscurely worded that the court cannot tell what 
its meaning Is, it is errer to leave it to a jury to pass on ity meaning, but 
the court should tell them it could not be recovered on, Siélverthorn v. 
Fowle, 302. 

3. An agreement, the consideration of which is the compromise or arbitra- 
tien of a right which 1s doubtful, or supposed by the parties to be doubt- 
ful, is valid. Jdfayo v. Gardner, 359. | 

2; B agreed with A, that if the latter would sell the former's land for more 
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than $1500, he might have all he could get over that sum. A sold it on 
a credit for $1800, and bonds were taken, payable to B for. the whole 
sum, which B accepted, and gave a bond to make title. eld that A 
was not entitled to his compensation until the money became due and 
was collected, or might have been. Jozce v. Bohanan, 364. 

Vide ExcHancE or Goops ; NEGOTIABLE NOTE ; PUBLIC AGENT ; REASONABLE 
TIME. 


CONTEMPTS. 

The Act of 1846, concerning attachments for contempt, (Rev. Code, ch. 34, 
sec. 117,) by which the court is required to have the particulars of the 
offense specified on the record, gives no right to an appeal, nor to a wiitof 
certiorari, in such cases. Sfade v. Afott, 249. | 


COPARTNERSHIP GOODS. 

An execution which comes to the hands ofa sheriff, after the assignment 
of partnership effects by onesof the firm, im satisfaction of partnership 
debts, although tested before such assignment, does not, by relation back 
to the teste, overreach it; and consequently, the sheriff in such case, may 
lawfully return nulla bona. Watt v. Johnson, 190, 


COSTS. 

Costs cannot be given against one to whese use a suit Is brought. Lea v, 

Brooks, 423. 
COVENANT. 

Where J. L. agreed to make good to the plaintiffs, certain sums, which they 
had paid as sureties for his son, out of that part of his estate which his 
said son would he entitled to at his (J. L.’s) death, and covenanted, by 
deed, to pay such claims as said sureties could produce on or before the 
death of J. L., in a suit brought against the executor of J. L., it was Held 
that it was not necessary to show that the sureties had exhibited their 
claim to J. L. in his life-time. Cuthbertson v. Long, 444. 


| CORTILEGE. 
Vide Bunetary, 1. 


CUSTOM AND LICENSE. 

A license to enter upon land and to take fish, cannot be implied by proving 
a usage, or custom, in the country at large, for every person to enter upon 
such lands and take fish. Winder v. Blake, 332. 

An indefinite number of persons are not capable of taking by grant, nor are 
they capable of accepting a license, except in the case of inn-kecpers, 
shop-keepers, and the like, who undertake to serve the public. Zbzd. 

No custom can be recognised as having grown up in this country, the effect 
of which is to supersede the common law. bid. 

DAMAGES. 

1. In an enquiry of damages arising from the ponding of water upon land, 
the plaintiff has a right to have the question submitted to the jury, whe- 
ther the overflowmg complained of was, during the time alleged, injuri- 
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ous; and any former benefits the land may have received from such 
overflowing, had nothing to do with the question. Atmel v. Kimel, 121. 
Vide 9. 

2. Where the loss of an eye was the direct and immediate consequence of 
exposure to which the plaintiff was subjected by removing the roof of 
his house, it was /Ze/d that it might be considered by the jury m aggra- 
vation of damages in the action of trespass, q.c. f LHutchell v. Aim- 
brough, 163. 

..A warranty on the sale of a soda fountain, that it was in good condition, 
is broken, if from an inherent defect in its construction, it was lable to 
vet out of order from time to time, and from that cause failed to answer 
the purposes for which it was designed, although 1t was in a condition 
to make good soda-water on the day of sale. Praehard v. fou, 141. 

4, The measure of damages in a case of warranty isthe difference in the value 
of the article, provided it had been in good condition, and its value as 
it was in its then state. Ibid. | 

. In an inquest of damages upon a judgment by default, nothing that would 
have amounted to a plea in bar to the cause of action, can be given in 
evidence to reduce the damages. Garrard v. Dollar, 175. 

6. The measure of damages against a vendee for refusing to perform his con- 

tract for the purchase of land, (the vendor having offered to do all that 

the contract required of him,) is the purchase-money with interest. bid. 

Where occasion was sought, under color of process, to wreak one’s ven- 

geance on an individual and his family, by harassing and insulting them, 

the jury were properly instructed that they might give vindictive damages, 

Louder v. Idinson, 369. 

8. In trespass or trover, the defendant, for the purpose of lessening the 
the damages, cannot avail himself of any thing which diminishes the 
value of the property while in his wrongful possession. Carter v. 
Streator, 62. 

9, If water be ponded back on the land of another by the erection of a 
mill-dam, he is entitled, in the remedy by petition, to nominal damages, 
whether there be actual damage or not. Wright v. Stowe, 516. 

Vide Evipence, 14. 
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DATE, 


Vide Deep, 2. 


DECLARATIONS AND ADMISSIONS. 
Vide Evipence, 15, 16. 


DECLARATIONS OF A SLAVE. 


Vide Evivence, 15. 


DEED. 


1. A deed in trust was made to one who had no knowledge of its execu- 
tion at the time, but shortly afterwards, on being informed of the fact, by 
the draftsman of the deed, he assented to it, agreed to act as a trustee, 
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and appointed an agent to ect possession of the property, who had the. 
deed registered, and procecded, as agent, tod emand and sne for the pro- 
perty; Jdeld, that this was a sufficient delivery of the decd, though it 
had never actually been in the Lends of the bargaince. Green v. Kor- 
megay, OO, 

. The date . a deed which is proved to have been dclivered, is prima 
fase evidence that it was executed on that day; bat where it is proved 
that it was ae and scaled, but not delivered on that day, it has no 
operation, until such thue as itis shown to have been delivered, and un- 
til that tine, any declaration made by the grantor, affecting the title, is 
evidence. Newlin v. Osborne, 157. 

5. A deed is good in a court of law, notwithstanding any fraud in the con- 
sideration of it, or in the false representation of a collateral fact, which 
induced the party to enter intoit. Its only fraud in the fuctum, which 
will amount to a defense in a court of law. Gacynn v. Lfodye, 168. 

4, A decd executed by the liusband, for land belonging to the wife, his 

own name only being inserted in the several parts of the body of the 

decd, which is snbeequently signed an 4 scaled by the wile, and her privy 
nee taken, docs not pass the estate of the wit. erns v. Pee- 

ler, 226 

A bone given by a slave, with a freeman as surety, is against the policy 

of the country, and void as to both. Batten v. Faulk, 233, 

6. The entry of the usual formula of an assignment of a bail-bond, with the 
sherifi’s name in the body of it, and the usual form of a scal pitached, 
without the sheriff’s name being set down to the same, is not a good 

ignment, under the act of Assembly. Lardy v. ees 476, | 

Vide Fraupurrent Conveyance, 1, 2, 3,4; Rucisrration, 1, 2, 3. 


DELIVERY. 
Vide Deep, 1, 2. 


DESCRIPTION. 
Vide Execution Sate, 5. 


DEVISAVIT VEL NON, 

1, The influence which destroys the toes ofa will, is a fraudulent influ. 

ence, controlling the mind of the testator, so as to induce him to make a 

Will which he would not otherwise have made. Alurshall v. Plinn, 159. 

2. A provision ina will that a certain fe ae slave “will be set free, if she 

behaves hersclfas a good character should do—to be under the care of 

ray daughter J. and her daughters,” conveys no interest, éither legal or 
equitable, to the daughters of J. Afalloy v. MeNair, 297. 

3.. Where a script was attested by three witnesses, one of whom was in- 
competent on account of a pecuniary legacy, and afterwards a legacy 
was trausferred from one legates to another, by erasing the bequest in 
one part of the instrument and interlining it in anotlier, as to which acts 
one of the competent witnesses to the first execution, and the one taking 
the legacy, again attested it, the alteration in no wise affecting his lega- 
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cy; Held, that the script, in its altered condition, was duly attested. Jb7d, 

4, Where a decedent had two drawers, in one of which he kent lus notes, 
deeds, and other papers of value, carefully arrauged, together with his 
money and other valuable effects, and in the other, he kept some papers 
of little value, carelessly deposited, with some effects of very small 
value, it was eld, that a holograph script, found in the latter place, 
could not be proved as a will, under the statute, (1 Rev. Stat. ch. 122, 
sec. 1:) for that the articles found with the script, could, in no just sense, 
be called “ the valuable papers or effects” of the decedent. Little v. Lock- 
man, 404, 

Vide Livipencs, 6. 


DIGNITY OF DEBTS. 

1. The claim which a purchaser at sheriff's sale has against the defendant in 
an exccution, on account of a defective title, is but a simple contract debt, 
and an executor who pays such a claim in preference to a judgment cred- 
itor, is guilty of a devasiuvit. Laws vy. Thompson, 104. 

. A purchaser at sheriff’s sale, who gets a defective title, has no right to 
take the place of the ercditor by substitution, and thus bring to his aid 
the dignity of such ereditor’s debt. /did. 

. Equity never interferes against creditors. Ibid. 
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DILIGENCE, NEGLIGENCH, &c. 

1. To work a hired slave at the business of blasting rock, in the night-time, 
when fragments of falling rocks could not be seen, would not be taking 
ordinarily reasonable care of such property. Couch v. Jones, 402. 

2. But if'a hired slave of his own accord, against the directions of the hirer, 
without his knowledge or consent, in the twihght, when his presence 
was not easily discovered, took the place of one of the regular hands at 
that. business, and was killed by a falling rock, the bailee would not be 
Hable for the loss. bid, 

3. The killing of a cow, or other animal, on a railroad, by the train’s run- 
ning over it, is not, of itself, proof of negligence. Scott v. Wilmington 
and Ltaleiyh Rail Road Company, 432. 


EJECTMENT. 

1, The general principle in an action of ejectment, is, that the plaintiff must 
prove the defendant in possession of the premises sued for, notwithstand- 
ing the confession of “lease, entry and ouster’ in the “common rule.” 
Atwell v. McLure, 371. 

2. The principle of the rule is to prevent surprise on the party who makes 
hitaself a defendant. Jbad. 

3. But where a person, served with a copy of the declaration after leaving 
the premises, entered into the common rule, and contested the mat- 
ter upon the validity of the title deeds, there being no question as to the 
identity of the land, he shall not be heard to say he was not in pos- 
session when the declaration was served on him. bid. 
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4, The beginning of an action of ejectment is the serving of the declaration. 
Tbid, 7 

5. Where a deed of bargain and sale, reciting its object to be to secure the 
premises to the sole and separate use of the bargainor’s daughter, and a 
consideration of orte dollar moving from the bargainee, conveyed the 
same to the said bargainee and his heirs, in trust for the sole, separate 
and exclusive use of the said daughter and her heirs, on the death of the 
daughter, leaving children, her heirs-at-law ; J/eld, that the said heirs-at~ 
law could not maintain an action of efectment; but that the legal estate still 
remained in the trustee. Druce v. Faucelt, 391. 


ENDORSEMENT. 

The owner of a bond on an individual, with a surety to it, endorsed it with~ 
out recourse upon the endorser, as the consideration for property bought 
of the endorsee, having first cut the surety’s name from thebond; it was 
Held, that the endorsement amounted to a valid consideration in the con- 
tract of purchase. Gwynn v. Hodge, 168. 

EN ROLUMENT. 

When the report of commissioners, making a partition and appropriation, is 
confirmed by the court, and filed in the papers of the ease, it is enrolled, 
so as to meet the requisition of the Act of Assembly. rehibald v. Da- 
vis, 133. 


EQUITY. 
Equity never interferes between creditors. Laws vy. Thompson, 104. 
ERASURE, 
Vide Evivence, 6. 
ESTOPPEL. 
Vide Parry To a svIr. 
EVIDENCK. 


1. A law that alters the legal rules of evidence, and receives less or diferent 
testimony than the law required at the time of the commission of the 
offense in order to convict the offender, is an ex post facto law within the 
prohibition of the constitution, State v. Lond, 9. 

2. A party who becomes bound by acquiescence in a defective judicial pro- 
eveding, may give such proceeding in evidence i his favor. Archibald y. 
Davis, 133. 

3. A stockholder in a bank is not a competent witness to establish a debt 
due to the bank. Stevenson vy. Simmons, 12. 

4, One who believes in the existence of a Supreme Derve, who 
will punish in this world for every sin committed, though he does not 
believe that punishment will be inflicted in the world to. come, 13 a com- 
petent witness. Shaw v. Jfoore, 2d. 

5. The fact of the registration of a deed, without its having been proven, 
will not entitle it to be read in evidence. Williams v. Griffin, 31. 

6. In ascertaining whether an instrument was intended by the maker to 
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operate as a bond or as a will, words which may not change the legal 

effect of the instrument, and may, therefore, be immaterial in construing 

it, supposing its character to have been established, may be quite material 

in ascertaining its character; and though their alteration or erasure may 

be of no importance in the former point of view, yet they are quite ma- 
terial in the latter. Smith v. Eason, 34. 

7.. Where, from the loose manner in which the parties have dealt with each 
other, it is not possible to show the precise quantity of commodities de- 
livered, or their quality, or value, it is proper to allow jurors to act on 
evidence which will enable them to approximate the truth of these facts, 
Harrison vy. Bridges, 77. 

8. One who has a direct, certain, legal interest in the event of a suit, is not 
a competent witness on the side of his own interest. Blum v. Stafford, 94. 

9. The interest which will disqualify a witness, is any interest that can be 
asserted in a court of justice, whether a common law court or a court of 
equity. Ibid. — 

10. A copy ofa grant taken from a book in the office of the Secretary of 
State, purporting to be issued in 1716, by Charles Eden and others, who 
were the Governor and Council, although but lately registered, is admis- 
sible as evidence of title. Archibald v. Davis, 133. 

il. A plot by a surveyor, representing various tracts and lots of land of the 
ancestor, corresponding in number with the number of heirs set out in 
the petition, filed with the papers of the case, and registered with them, 
was properly taken as the plot referred to in the report of the commis- 
sioners, and admutted as evidence to explain such report. dz. 

12, Where the subscribing witness to a bond, having purchased the interest 
therein without endorsenient, sold the same without endorsement, on a 
credit, with the avowed purpose of making himself competent to testify, 
and states that 1t was, at the time of the trade, and still is, lis purpose, 
not to make his vendee pay for the bond, unless he can recover it, but 
says there was not any understanding to that effect between them in the 
trade; Held that he is legally admissible. Purvis vy. Albritton, 171. 

13. Where the fact is assumed that the property of the plaintiff came to the 
defendant's possession, and was used by him, and no question is raised as 
to the nature and terms of the contract of purchase, a letter ordering the 
property to be sent, was not necessary evidence, and it was not errer to 
proceed without it. Z/ollingsworth v. Smith, 270, 

14. The purchase of a particular estate in land by a reversioner, is no evi- 
dence tending to show that a claim for damages, which the purchaser 
had, on account of waste theretofore committed, was settled in that pur- 
chase. Dupree v. Dupree, 387. 

1d, Itis no objection to the declarations of a slave, as to the state of its 
health, that they furnish additional evidence of their truthfulness. Wallace 
v. Afedntosh, 6. 

16. Therefore, where a female slave declared that she was affected with a 
prolapsus uteri, and offered to submit to an examination of her person, in 
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verification of her statement, the latter part of the discourse forms no 
good ground of exception to the evidence. bid. 

17. A witness Is not competent to testify to what a deceased witness swore 
on a former trial, unless le says he is able to state the substance of all 
that was deposed to by the deceased witness, Wright v. Stowe, 516. 

An exception to the competency of the witness, need not set out the testi- 
mony which the witness was called to give. Ibid. 

Vide ARsITRAMENT, 2; Burcnary, 2; Devisavir ven Nox, 2, 3; Parou 
conTRActT, 1; CoNSTITUTIONALITY OF A LAW. 


EXCHANGE OF GOODS. 
Where there las been a temporary exchange of articles, there is no princi-~ 
ple that requires that the one shall be returned to the former owner be~ 
fore the other can be recovered. JZoell v. Paul, 78. 


EXECUTOR. 

1. No action can be maintained against an executor, as executor, for money 
had aud received by him, after the death of the testator. Hailey vy, 
Wheeler, 159. 

2. For the executor of an estate to permit a slave bequeathed to a daughter 
to remain with her, at the late mansion of the deceased, for ten years, 
without himself ever assuming any control over the slave, is certainly 
some evidence of an assent. Propst v. Roseman, 130. 


EXECUTION SALE. 
1, One who contracts for land, and stipulates that the title shall be made to 
a trustee for the benefit of his wife when the purchase-money is paid, 
and who enters and holds as tenant to the vendor, has no legal right that 
he can convey, or which can be sold under execution; and the only effect 
his deed, or that of the sheriff, could have, would be to put the purchaser 


EXPERTS. 

Where some of the terms in which a contract is expressed, are words of 
science or art, which require the evidence of experts to explain them, the 
jury, of necessity, must pass upon the meaning of those words; but being 
ascertained by them, the duty of the court is, still to give a construction 
to the contract. Silverthorn v. Howle, 362. 

Where there are not such terms, the construction is entirely with the court, 
Lbid. | 

EX POST FACTO. 

A law that alters the legal rules of evidence, and receives less or different 
testimony than the law required at the time of the commission of the 
offense in order to convict the offender, is an ex post facto law within the 
meaning of the constitution. State v. Lond, 9. 

EXPUNGING A RECORD. 


It is error in a court to rescind an entry made on a previous day of the same 
term, which truly statesa fact that did occur. Underwood v. McLaurin, 17. 
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into possession, so as to make him capable of receiving a release. Wil- 
liams v. Council, 206. 

‘2. Where a husband buys land, which is paid for with his money, but di- 
rects that the title shall be made to a third person, in trust for the wife, 
he has no such trust-estate as can be sold under execution. 67d. 

3. Where a trust is divided by giving a particular estate to A, with the re- 
mainder or reversion to B, the trust-estate of A cannot be sold by exe- 
eution under the Act of 1812. bid. 


4, A purchaser at a sheriff's sale under a venditiont exponas, is not bound 
to show any thing in relation to the disposition of property, which had 
been levied on under the previous execution. Chasteen v. Phillips, 459. 

5. A levy, endorsed on a justice’s execution, as being made “on three tracts 
of land, containing three hundred acres, on Caney Fork,” is not sufii- 

ciently definite to comply with the requisites of the Act of Assembly. Jbid. 

6. Facts, merely collateral to the description contained in a levy endorsed 
on a justice’s execution, cannot be adduced to extend, or help out, an 
insufficient description of the land levied on. bad. 

7. Only such estate as a debtor has, passes by virtue of an execution sale. 
Homesley v. Hogue, 481. 

8. The owner of an ultimate estate in chattels, cannot maintain an action 
against a sheriff, who has an execution aguinst the owner of a particular 
interest, for selling it, although he professes to sell the entire property in 
such chattels. /bid, 

9. A. sale of land under, and by virtue of, a judgment and execution, trans- 
fers, at law, all the estate, rights and interest, of the defendant, in the 
execution; even the legal estate which he holds as trustee. Giles v. Palmer, 
386. | 

10. One who purchased a trust-estate under execution, previously to the act 
of 1812, only got the possession of the defendant in the execution, and a 
right in a court of equity, to be substitued to the rights of the creditor whose 
debt he paid. Zuylor v. Gooch, 436. 

11. A purchaser at an execution sale, is not bound to see that the sheriff sold 
on the proper day in the week. Reid v. Largent, 454. 


FERRIES. 

1. The right of a ferryman to his toll, is by the common law; and every 
subtraction from his profits, by carrying his customers over the same 
stream, whether for pay or not, is an injury for which he may recover 
damages. Taylor v. Wilmington and Manchester Rail Road Company, 
277. 

2. The customers of a ferry are those wishing to go along the highway, of 
which the ferry constitutes a part, and whom he would be bound to tran- 
port on being called on by them, and not such as wish to travel from one 
of the ferry landings to a point out of the highway. bid. 

3. The Act of Assembly, Rev. Code, ch. 101, sec. 30, recognises the com- 

mon law remedy, and further gives a penalty of two dollars for every 
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transportation of passengers, &c., within ten miles of an established ferry, 
if done for pay. ILhbid. 

4, The object of the private Acts of Assembly in favor of William Dry, 
passed in 1764, and of Benjamin Smith, in 1784, was to effect a conimu- 
nication between the towns of Wilmington and Brunswick, by means of 
two ferries, and a road over Eagle’s island, between them; and the custo- 
mers to these ferries, would be only those designing to travel along this 
highway, or a part of it, and would not include one designing to pass — 
from one of the ferry landings to a point on the island not in the high- 
way. bid. 


FORCIBLE TRESPASS. 

1. To make a trespass for an entry on land indictable, it must be committed 
manu forti, in a manner which amounts to a breach of the peace ; or (ac- 
cording to some authorities) which would necessarily lead to a breach of 
the peace, if the person in possession were not overawed by a display of 
force, and thus be induced to forbear from resistance. State v. Ross, 315. 

2. Where, therefore, one, having a right to enter on land in the possession 
of a tenant at sufferance, went with four others, and commenced building 
on the land outside of the tenant’s enclosure, without invading his dwell- 
ing, or molesting his enclosure, without any display of arms, or actua- 
breach of the peace, it was /Y7eld not to be indictable, Lord. 

3. Whether at the common law, one who has the right of entry may not 
use force, if necessary, to assert his right, is an unsettled question. Jbéd. 


FRAUDULENT CONVEYANCES. 

1, A voluntary conveyance of personal property passes the legal title as to 
subsequent purchasers, though void as to creditors. Green v. Kornegay, 66. 

2, A creditor can only take advantage ofa voluntary and fraudulent convey- 
ance by reducing his claim to a judgment, and seizing the property under 
an execution. bid. 

3. A party seeking to avoid a conveyance as voluntary, has no ground to 
complain of the principle thus laid down: ‘“ Where a parent greatly em- 
barrassed, which embarrassment ends in insolvency, makes a conveyance 
to a child, it devolves upon the child to show that he gave a fair price for 
the property, actually paid, either in money or money’s worth.” Black 
v. Caldwell, 150. 

4, Where, in a question whether a certain deed was fraudulent and void as 
to creditors, facts were adduced and relied on by both parties, and many 
of the usual badges of fraud were proved, and where among other facts, 
it appeared that a small balance, out of a large consideration recited in 
the deed, was unpaid, it was error in the court to make the question of 
fraud turn upon the payment, or non-payment, of the whole considera- 
tion expressed In the deed. Felton v. White, 301. 


FREE NEGROES. 
Vide Contract, 1. 


INDEX. 553 


GRAND JURY. 


Vide InproTMENT, 2. 


GUARANTY. 

1. The notice given to a guarantor that he is looked to for the debt guar- 
anteed, must be positive and unconditional. Spencer v. Carter, 287. 

2, Where it is clear that early notice to a guarantor, of the failure to pay 
of the persou whose debt he has guaranteed, could have been of no ben- 
efit to him, such early notice is not required, and the want of diligence, 
in this respect, does not impair the guarantor'’s obligation. Zhe Sulem 
Manufacturing Company v. Brower, 429. 

Vide Strat. oF FRAUBS. 


GUARDIAN AND WARD. 


Vide SALE OF AN INFANT'S LAND. 


HARBORING SLAVES. 

Tu constitute the offence of harboring a runaway slave, it is not necessary 
that, at the time of first receiving the slave, the defendant conceived the 
purpose of fraudulently harboring, if his acts afterwards plainly evinced 
such a purpose. State v. Burk, 7. 


HIGHWAYS. 


Vide Ferris; Cart-ways. 


HOLOGRAPH WILL. 


Vide DEVISAVIT VEL NON, 4. 


HOMICIDE, 

1. If a man deliberately kill anether to prevent a mere trespass on his 
property, (whether that trespass could or could not be otherwise pre- 
vented,) he is guiltv of murder. Siate v. dfeDonald, 19. 

®, Though a person may enter inte a fight willingly, yet ifin its progress, he be 

sorely pressed, that is, put to the wall, so that he must be killed or suffer 

great bodily harm unless he kill his adversary, and under such circum- 

stances he does kill, it is but excusable homicide. State v. Ingold, 216. 

3. Where a Judge, in charging the jury in a case of homicide, presents twa 
views of the evidence, in one of which his instruction is erroneous, though 
the other was right, if it be left uncertain whether or not the verdict of 
the jury was predicted on the erroneous instruction, the defendant is en- 
titled to a venire de novo, bid. 

4. Where a female slave was in the act of resisting the rightful authority of 
her master, and another slave, her husband, approached with the inten- 
tion of violently aiding the resisting slave, heedless of the consequences, 
and did give such aid as made it necessary for the master to turn his 
force upon him, by which he was exposed to a fatal blow from the prin- 
cipal, such interfering slave, as well as the principal, is guilty of murder. 
State v. David, 353. 

5. There is no analogy to be drawn between cases where a free person is 
on trial for homicide, and a slave for slaying his master. did. 
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HUSBAND AND WIFE. 
Vide Deep, 4; ExecuTion SALE. 


INDICTMENT. 

1. The allegation of a bill of indictment, charing A and four others with an 
assault on B, is not proved by the production of a record, which sets 
forth a bill of indictment, charging A and five others with an assault on B. 
State v. Harvell, 55. 

. Where a record shows that a grand jury was drawn and empannelled, 
sworn and charged to enquire for the State, of and concerning all offenses 
&c., and by such grand jury, “it was.presented in manner and form fol- 
lowing, that is to say,’ setting out the bill of indictment; the record is 
sufficient without copying the entry of “a true bill,” usually found on the 
backs of indictments. State v. Guilford, 83. 

. In an indictment for cheating by false tokens, in obtaining an article of 
property from a person by means of a counterfeit piece of coin, to wit, 
a counterfeit quarter of a dollar, 1t is not material to aver to what curren- 
cy the coin, intended to be counterfeited, belonged. State v. Loon, 463. 

4, Nor is it necessary to aver that the spurious coin used, was made like 
the one alleged to be imitated; the word “counterfeit” being a sufficient 
allegation of that fact. bid. 

. Where the indictment charged that the article was obtained by means 
of a false coin, it was not necessary to aver that this was done by passing 
it. Lbid. | 

. Nor, in such an indictment, is it necessary to allege the value of the thing 
obtained, or to aver that it was of any value, if it be a thing recognised 
as property, Lbid. 

. Nor is it necessary to aver that the thing obtained was the property of 
the person from whom it was alleged to have been obtained. bid. 

8. If the last objection had been otherwise good, it would have been obvi- 

ated by the statute; Rev. Code, ch. 35, sec. 14. Lbid. 

Vide Forcrpie trespass, 1, 2, 3; RepraL or A PENAL STATUTE; SELLING 

LIQUOR TO A SLAVE. 


INDEMNITY. 

A sheriff who has failed to assign a bail-bond, cannot recover against the 
obligors to the same, until he has paid the money to the plaintiffin the 
judgment, or at least, until there is a judgment against him for it. Pool 
v. Hunter, 144. 

INFANT. 

1. Timber furnished to an infant to enable him to build a dwelling on his 
land, is not a necessary. Freeman v. Bridger, 1. 

2. An infant, who has a guardian, cannot contract for necessaries. bid. 

3. The proviso of a new action, as a saving to an infant, against the statute 
of limitations, is a personal protection, and the grantee or releasee of an 
infant, has no right to set up the same. Williams v. Council, 206. 

Vide SaLk OF AN INFANT'S LAND. 
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INN-KEEPER. 

1. An inn-keeper, by the custom of the land, is hable as an insurer for the 
goods and animals which his guest has with him for the purposes of the 
journey. Neal v. Wilcox, 146. 

2. But if his customer is only a boarder, or the goods and animals are en- 
trusted to the landlord upon a special contract, or if they ave not placed 
in the inn or its appurtenances to be kept, he is only lable for negligence, 
as any other bailee. bid. 

3. Hence, an inn-keeper is not liable, without proof of negligence, for the 
loss of a mule, put by a ‘drover” into a lot belonging to the landlord, 
separate from the inn, to be kept under a special agreement. bid, 


INTENTION, 
Vide HarvportnG A SLAVE. 


INTEREST. | 
Where an agent has money in his hands, and when demanded, denies his 
obligation to pay, there is no principle upon which he can be charged 
with interest, further back than the time of such demand. Hyman v. 
Gray, 155. 


JOINT-OWNERSHIP. 
1. Where a joint-owner of property, authorised to sell, warrants the sound- _ 
ness of the property, which turns out to be defective, aud the seller pays 
for the delect without suit, the other joint-owner is liable to contribute to 

the loss in proportion to his interest. Davis v. Burnett, 71. 

2. If one joint-owner of a crop sells to the other his share of it to pay a 
debt, and it is divided in the presence of both, for the purpose of ascer- 
taining the amount to be credited on the debt, there is no trespass in the 
purchasing partner’s removing the property, though forbidden by the 
other. Warbritton v. Savage, 382. 


JOINT-TRESPASSER. 
A and B were tenants in common of a tract of land. A, with the sanction 
and assent of B, employed a surveyor to run the boundaries of their land, 
and in doing so, A, accompanied by the surveying party, committed a 
trespass on an adjoining tract; Held that B was equally liable for such 
trespass. iliott v. AlcAay, 59. 


JUDGE AND JURY—THEIR RELATIVE DUTIES. 

i, A mere omission of the Judge to charge the jury on a particular point, 
where no specific instructions on it have been asked, is noterror. Ward 
vy. Herrin, 23. 

2. A petitioner under the 4th sec. of 58th ch. of the Rev. Statutes, (for the 
relief of insolvent debtors) is entitled to insist that suggestions of fraud, 
made by a creditor, shall be verified by the oath of the creditor and tried 
by a jury; and it is error in a Judge to decide upon such suggestions, 
without submitting them in an issue to ajury. Purvis v. Robinson, 96. 
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3. It was Held not to be error in a Judge to leave it for the jury to decide 
whether the cutting down of 182 timber trees entitled the party to more 
than nominal damages, and ifso, how much. Archibald v. Davis, 133. 

4, Where special instructions are prayed for in the trial of a cause, it is the 

duty of the court to respond, either by adopting the prayer, or by refus- 

ing to do so. But he is not required to charge in the language in which 
the application is made; if he substantially conveys the idea to the jury, 

it is sufficient. Marshall v. Flinn, 199. 

Where the court erred in ruling out testimony, and a proposition is made 

by the counsel on the other side to waive the objection and admit the 

evidence, which is declined, the error is cured by this waiver and refusal. 

Tbid. 

6. If a Judge omits to state the testimony as fully as counsel wish, he ought 
to be requested, before the jury retire, to make his statement of the evi- 
dence more full; but it is not a ground for excepting to the charge where 
no request of that kind has been made. Doykin v. Perry, 320. 

7. It is error to leave a jury to draw inferences without evidence. Wake- 
field v. Smithwick, 327. 

8. “Due return” of process, means a proper return made in proper time. 
What is a proper return in form and substance, is a question of law, to 
be decided by the court; but whether a return was made in proper time, 
is a question of fact, to be decided by ajury. Waugh v. Brittain, 470. 

9. It is errorin a Judge to leave a question to the decision of the jury 
without some evidence bearing on such question. Dula vy. Cowles, 519. 

10. Ifa Judge charges substantially according to law, there Is no ground for 
exception. State v. Shaw, 440. 

11. One who prosecutes another, cannot be protected where the facts 
charged do not amount to an effense in law. Smith v. Deaver, 513. 

12. Where a Judge fails to exercise his discretion in appointing an officer, 
from a mistaken opinion that he has no discretion, it is a ground of 
appeal; although if he had exercised his discretion, his judgment would 
not have been subject toan appeal. Stevenson v. Stevenson, 472. 

13. In such a case, the decision will be reversed and the cause removed 
to the court below, that such discretion may be exercised. bid. 

Vide Damaces, 2,7; FRAUDULENT CONVEYANCE, 3; Homicrpe, 3; Pracrticy, ], 
2; SLANDER, 2. 

URISDICTION. 

1. Where divers dealings are included in an account, the aggregate of which 
exceeds sixty dollars, the plaintiff can omit, or give credit for, any items 
he may choose, so as to bring the case within the jurisdiction of a single 
magistrate. Waldo v. Jolly, 173. 

2. Where there is but one item of dealing, which goes beyond sixty dollars, 
this cannot be done. bed. 

3. The plaintiff cannot, however, after thus obtaining jurisdiction, prove the 
account under the book-debt Jaw; for under that, he has to swear that 
the account sued on contains a full statement of all their dealings. bid. 
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LARCENY. 

1. Under the 34th ch., sec. 36, and 107 ch., sees. 31, 32 and 34, of the Re- 
vised Code, the Superior Courts have not original jurisdiction of the of- 
fence of grand larceny committed by a slave. State v. Harriet. 264. 

2. Although being found in the possession of stolen goods, after a certain 
length of time, does not create a presumption of the possessor’s guilt, yet, 
it is a fact that may be considered by the jury, with the other facts of 
the case. State v. Shaw, 440. 

3, Acts which would constitute aiding and abetting in grand larceny, wil 
justify a convicticn for petit larceny, when that is charged. bid. 


LEGAL TITLE. 


Vide Esrcrment, 5, 


LEX LOCI. 


Vide PRESUMPTIONS. 


LEVY. 
Vide Exrcution SALy, 4. 


LIEN OF A FL. FA, 


Vide CopARTNERSINP GOODa, 


LIMITATION OF SLAVES. 

A bequest of a slave for the hfe of the legatee, without any limitation over 
passes only a life-estate to such legatee. The assent of the exccutor ex- 
tends no further than to the life-interest, and the reversion is in the ex- 
ecutor, Which he may recover after the falling in of that interest. Jfe- 
Kinley v. Scott, 197. 


LUNATIC. 

An action accruing to a lunatic can only be brought in his name. Green 

v. Kornegay, 66. 
MANDAMUS. 

1, A mandamus to the justices of a county to compel them to do a thing 
in their public capacity, requires ‘a return” by them as a body. dle Coy 
v. The Justices of IIarnett county, 180. 

2. Where an alternative mandamus was directed to the justices of a county, 
and one set of them, as individuals, made a return of one import, and 
another set of them made a return of a different import, no convention 
having taken place to get the voice of the majority, it was Held that the 
return was a nullity, and that ail the proceedings in the cause, predicated 
on it, were erroneous. JLbid. 

MASTER AND SERVANT. 

A master is not hable for the wilful trespass of his servant. Wesson v. Ztail 

Road Company, 379. 
MILLA. 
Vide Damages, I, 9. 
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NEGLIGENCE. 
Vide Burnine woops; Dinicencr, &., 1, 2, 3. 


NEGOTIABLE NOTE. 

A note made payable to “T. D., cashier,” negotiable and payable at a par- 
ticular bank, which noteis made for the purpose of being discounted at that 
bank, but is rejected and not discounted, is afterwards sold and delivered 
to a third person, by the principal therein, without the assent of the 
sureties; Held that T. D. could not recover against the surety on such 
note, for the benefit of such third person. Dewey v. Cochran, 184. 

NEW PROMISE. 


Vide Srarute or trurratrons, 2, 9, 10. 
NEW TRIAL, 

Whether a verdict is against the weight of the evidence, is a matter solely 
to be determined by the Judge tryimg the cause, and the question of a 
new trial on that ground, must be conclusively decided by him. Loyktn 
v. Perry, 325. 

NOTES, BILLS, &e. 

Vide Guarayry, 1, 2. 


NOTICE. 
Vide Guaranty, |, 2. 
NUISANCH. 


The Legislature having by various Acts declared the Neuse river, between 
certain points, a navigable stream, itis a nuisanee to build a bridge across 
the same between these points, so as to prevent the passage of boats, 
and such nuisance may be abated by any one. State vy. Dibble, 107. 


OFFICIAL BOND. 

Under the 9th see. of 79th ch. of Rev. Code, a bond given by one at Oct, 
Term, 1851, conditioned for his faithful discharge of the duties of an office 
for one year from the date, can be recovered on, notwithstanding the of- 
fice expired at the January Term, 1852, and the breach was subsequent 
to that date. Jivell v. Cobb, 258. 


OVERFLOW OF LAND. 
If water be ponded back on the land of another by the erection of a mill- 
dam, he is entitled, in the remedy by petition, to nominal damages, whe- 
ther there be actual damage or not. Wright v. Siowe, O16, 


PAROL CONTRACT. 

1, Where the terms of the hiring of a slave are proclaimed previously to the 
public exposure of the slave for hire, one of which was, that he was not 
to be removed beyond the limits of the county, a bond subsequently given 
for the price, and containing some other stipulations as to the treatment 
and management of the slave, does not supersede the parol contract as 
to removing the slave. Daughtry v. Boothe, 87. 
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2. A party made a bill of sale of personal chattels in the ordinary form, and 
there was a parol agreement made at the same time, that the articles 
should be delivered on a given day, which was not done; Held that the 
title to the property passed from the date of the conveyance, notwith- 
standing the parol agreement. Gwynn v. Hodge, 168. 

3. Parol evidence may be admitted to prove a contract where there was 
an ineffectual attempt to reduce it to writing. Kentv. Edmondston, 529. 


PARTY TO A SUIT. 

A. record of proceedings of a court ordering partition of a tract of land, and 
a long acquiescence and actual occupation by the heirs according to the 
proceeding, is obligatory on them, and one thus acquiescing, who was 
mentioned as one of the heirs, in the body of the petition, but was not 
made a party, plaintiff or defendant, is bound by the proceeding, and, 
therefore, may offer it in evidence in support of his title. Archibald v. 
Davis, 133. 


PAWN. 

1. Property delivered as a pledge to secure a debt, and re-delivered by the 
pawnee to the pawnor, is liable to be seized and sold under execution 
against the pawnor. Durrett v. Cole, 40. 

2. Property deliversd as a pledge to secure a debt, and re-delivered by the 
pawnee to the pawnor, may be sold by the latter, and a good title passes. 
Smith v. Sasser, 43. 

d. There can be no parol agreement that a slave shall stand as a pledge. 
Propst v. Roseman, 180. 


PAYMENT. 

Where a third person pays the sum called for in a note, and takes it into 
his possession, it 1s a question of fact to be decided by a jury whether he 
intended to pay it off for the accommodation of the maker, or to purchase 
it. Runyon v. Clark, 52. 

Vide ACCORD AND SATISFACTION; Conrract, 9; PRESUMPTION OF PAYMENT. 


PERFORMANCH. 
Vide Coxrract, 5. 


PLEADING. 

1, Where the plaintiff declared against the defendant, as exccutor, for money 
had and received by him as executor, the defendant may either demur 
for the badness of the count, or hc may move for a nonsuit, or claim a 
verdict on the trial of the general issue, because the allegation has not 
been proved; and the principle is not varied by the fact, that the allega- 
tion, inits nature, is not susceptible of being proved. ZHazley v. Wheeler, 159. 

2. Where a party has been tried in the county court upon an indictment 
for an aflray, he cannot be again tried for the same act in the Superior 
Court upon a bill for assault and battery. State v. Stanly, 290. 

3. Where a warrant has been brought against an administrator for the debt 
of his intestate, and the justice, before whom it 1s returned, renders a 
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judgment against him individually, it is error, for which a recordari, in 
the nature of a writ of error, isa proper remedy. Hare v. Parham, 412. 
4, The general rule is, in such a case, simply to reverse the false judgment; 
but where it appears that the plaintiff was entitled to a judgment against 
the assets in the hands of the adm’r., the Court will order the case back 
to the Superior Court, that the question of assets may be tried. Jbid. 
Vide Arracument, 1; Damaces, 5; Manpamus, 1, 2; Prorerr, 1, 2. 


POSSESSION. 


The acts of going yearly, for a few weeks at a time, to get rails and other 
timber off of land, though only valuable for timber, do not amount to such 
an exercise of ownership as will ripen a defective title, or give an action 
of trespass quare clausum fregit. Bartlett vy. Simmons, 295. 

Vide Srar. tim., 6. 


POWER OF ATTORNEY. 
A power of attorney signed by the agent of the beneficial owner of a note, 
is good, though such agent did not derive his authority in writing. John- 
son v. Sikes, 70, 


PRACTICE. 

1. Where evidence of facts not pertinent to the issue, was admitted, upon 
the assurance of the prosecuting officer, that he would introduce other 
facts and circumstances to connect the prisoner with the facts deposed 
to, and no such connecting facts were produced, it was error in the Court 
to leave such evidence to be considered by the jury. State v. Freeman, 5. 

2. Where the agent of one indicted for trading with a slave, swore that he 
had general instruction from his principal not to traffic with slaves with- 
out a written permit, it was Held, that although this, if true, threw the 
onus of further proof of defendant’s guilt upon the State, yet it was not 
error in the Judge to leave the enquiries to the jury, whether these in- 
structions had been abrogated, and whether the defendant had specially 
approved of the act. State v. Privedt, 100. 

3. Where a case has been transmitted to this Court irregularly and impro- 
perly, and decided under the impression that it was here by the consent 
of parties, on its appearing to the Court, at the same term, that it was not 
so brought up by consent, the Court will order the judgment to be vacat- 
ed and the cause stricken from the docket. Jfann v. Taylor, 127. 

4, The heirs-at-law of a deceased defendant cannot, against the will of the 
plaintiff’s lessor, make themselves a party to an action of ejectment, so 
as to prevent the suit from abating. Watkins v. Lasley, 286. 

5. Where an action of assumpsit was brought upon an unliquidated account, 
a judgment given against the defendant, and an appeal taken to the 
county court, upon a default in that court, it was error to give judgment 
final for the sum recovered below, without an enquiry of damages. 
Hartsfield v. Jones, 309. 

6. The proper rule of practice is, for the party having the right to conclude, 
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to open the argument; the opposite party then replies; and the former 
again replies in the way of conclusion. State v. David, 353. 

7. The rule of evidence, forbidding the counsel in a cause to ask a witness 
on his side, leading questions, may, under certain peculiar circumstances, 
be relaxed, or altogether abandoned, at the discretion of the presiding 
Judge. The exercise of this discretion cannot, ordinarily, be appealed 
from, but when its effect is to deprive the party of competent testimony, 
an appeal is allowable. Gunter v. Watson, 405. 

8. One of the circumstances, authorizing such departure, is where one wit- 
ness is called to contradict another, in which case, the interrogatory may 
be permitted to embrace the language proposed to be contradicted, bed. 

9, Where a sum has been erroneously found by the jury against the de- 
fendant, it will not cure the error for the plaintuf to offer to remut the 
amount thus erroneously allowed, without actually doing so, Dua vy. 
Cowles, 519. 


Vide Evsectment, 1, 2, 3; PRorertT oF LETTERS OF ADMINISTRATION. 


PRESUMPTION, 
Vide Bureuary, 2. 


PRESUMPTION OF PAYMENT. 

1. Where a bond has been standing for ten years, and the presumption of 
payment from the lapse of time is relied on, contradictory and false state- 
ments made by the defendant as to the time, place atid manner of dis- 
charging the bond, are not sufficient to repel the presumption. Lowe vy. 
Sowell, 235. 

2. The presumption of payment arising from the lapse of time, applicable 
to a bond executed in another State, is that allowed by our law, and not 
that which prevailed in the State where the bond was executed. Laws 
v. Crayte, 394, 


PROBATE. 
Vide Reersrration, 1, 2, 3. 


PROFERT OF LETTERS OF ADMINISTRATION, 
1. Where one sues as administrator, he is not hound to produce his letters 
of administration on the trial. 7yman v. Gray, 150. 
2, Where a plaintiff declares as administrator, profert of the letters of ad- 
ministration 1s made in the declaration, and uo proofin respect to plain- 
tiff’s representative character, is required on the trial, Dawsy. Taylor, 409, 


PROOF. 


Vide IxpictmeEnr, 1. 


PUBLIC AGENT, 
Where an order made by a county court. directed to a public agent, corn- 
manding him to pay a contractor for work done, is revoked by a subse- 
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quent court, such agent is discharged from a promise to pay such order 
made before the revocation. Dey v. Lee, 238. 


PURCHASE BY AN OFFICER MAKING A SALE. 
A sheriff or other officer cannot purchase at his own sale, either by himself 


or an agent. Stewart v. Rutherford, 483. 


RAIL ROAD. 
Vide Susscription, &c.; Necricence; Dinicence; REASONABLE CARE. 


REASONABLE CARE, 
Vide Dinieence, &., 1, 2, 3. 


REASONABLE TIME. 
Twenty days is not a reasonable time to complete a contract, the parties 
hving within twenty miles, and one being bound and the other not. 
Afizell v. Burnett, 249, 


RECORDARI 

Where the merits of a case tried before a justice of the peace, are clearly and 
decidedly for the party cast in the trial, and there were circumstances 
tending to show fraud and collusion between the successful party and the 
magistrate, who were brothers, to deprive the former of a fair trial, and 
of the right to appeal; eld that a recordari was proper to be issued, and 
a new trial should be had. Lancaster v. Brady, 79. 

Vide Preaninead, 4. 


REFUNDING BOND. 
Vide ASSENT OF AN ADMINISTRATOR. 


REGISTRATION. 

1. A deed conveying slaves as a gift, but reserving “ enough of the hire o 
the said slaves comfortably to support” the donor, is not a deed in trust, 
but a deed of gift, and is not required to be registered within six months. 
The act of 1854, ch. 19, extending the time for registering deeds of gift 
to two years, applies to one executed April 8th, 1853, a year not having 
expired from its date to the time of that act's going into operation. Gor- | 
don v. Wilson, 64. 

2. A deed in trust to secure a separate use m property to a wife, is not re- 
quired to be proved and registered within six months, or be void as to 

creditors and purchasers. Green v. Kornegay, 66. 

3. The certificate of a clerk, endorsed upon a deed, or attached to it, show- 
ing that it was proven before him, in his county, followed by an order 
for registration, is sufficient, without showing that it was taken in his of+ 
fice and a record made of such probate. Johnson v. Pendergrass, 479. 


RELEASE. 
Although one whose estate is divested and turned into mere righi, cannot 
transfer his right by deed, to a stranger, yet, he may release it toa party 
in possession. Walliams v. Council, 206. 
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REPEAL OF A PENAL 8TATUTE, 


Where a penal act, upon which an indictment is founded, is repealed during 
the pendency of the indictment, the defendant is entitled to an acquittal. 
State v. Cress, 421, 


RESCINDING AN ORDER. 


Vide ExpunciIne A RECORD. 


RETURN. 
Vide Manpamus; SHERIFY. 


REVERSION, 
Vide LIMITATION CF SLAVES. 


ROADS. 


l. It is not regular, upon the hearing of exceptions to] the report of a jury 
ordered to lay off a public road, for the court to consider of the propriety 
of such order. Anders v. Anders, 243. 

2, An appeal from the judgment of a county court, upon exceptions to the 
report of a jury ordered to lay off a road between certain termint, only 
embraces such exceptions, and does not take up the merits of the petition. 
Lbid, 

3. Under the act of 1844, ch. 36, regulating the common schools, a scholar 
regularly attending a common school, was not bound to work on a public 
road during a holiday oceuring within the period of the session, that is, 
during the time for which the teacher was employed under the 13th sec. 
of the same act. Estes v. Oxford, 474. 

Vide Cart-ways. 

SALE OF AN INFANTS LAND. 

1, Before the land of an infant can be sold for debt, under the petition of 
his guardian, there must be a Judgment of court, that there was a debt 
against the estate of the ward. Cogfeld v. AeLeun, 15, 

2. It must also be alleged in a petition for selling an infant's land, that the 
debt to be satisfied, was one against the ancestor, and not simply a debt 
contracted by the ward or his guardian. bid. 


SCIRE FACTIAS TO SUBJECT BAIL. 

1. A suit was brought in the county court, and a bail-bond given for an 
appearance in that court; there was an appcal and final judgment in 
the superior court; it was Ze/d that a sci. fa., to charge the bail, could 
only be brought in the superior court. Zurner v. White, 116. 

2, In a sei. fa. to subject bail, it is sufficient to set out that there was a 
judgment, without stating the form of action in which it was obtained. 
Lbid, 

3. It is sufficient to allege, generally, in a sci. fa. against bail, that he be- 
came bound, as bail, at the time of the execution of the original writ, 
and liable by virtue of an Act of Assembly. bid. 


564 INDEX. 


SHERIFF. 


The words “executed P. R. T., D. Sheriff,’ endorsed on a capias, which 
duly issued and came to the hands of the sheriff, are so much a due and 
legal return, as to make the sheriff liable as special bail, on the failure of 
him, or his deputy, to take a bail-bond. Washington v. Vinson, 380. 

Vide Jupan anp Jury, 


SIGNING. 
Vide DrxEp, 4. 


SLANDER. 

1. Where, in an action for defamation, it appears that a defendant, author- 
ised by his relation to the party addressed, to make a “ privileged com- 
munication,” in professing to do so, makes a false charge, the inference 
of malice is against him, and the burden is put upon him to show that 
he acted bona fide. Wakefield v. Swithwick, 327. 

2. Where a party authorised to make a privileged communication, stated 
false matter, and his Honor left it to the jury to say whether, “in commu- 
nicating what he had heard and believed to be true,” he acted in good 
faith, and there was no evidence that he had heard any thing, nor any 
as to how he believed, it was held to be error. bid. 

3. The words for which an action of slander was brought were, “that the 
plaintiff had sworn falsely, in a trial before a justice of the peace, as to 
an account in his favor against the defendant ;” Held, that the plaintiff 
was not bound to show that the justice of the peace, before whom that 
trial was had, was duly commissioned. Pugh v. Neal, 367. 

4, One who prosecutes another for perjury in swearing to a matter that 
could not amount to a perjury, (being an immaterial fact.) cannot be pro- 
tected by proving the truth of his charge. Smith v. Deaver, 513. 


SLAVE—SELLING LIQUORS TO A. 

Where a slave handed money to a free negro in a liquor shop, who handed 
it to the liquor-dealer, and received for it a quantity of spirits, which 
then and there was handed by him to the slave, it was Held that he 
was not guilty of either selling or giving the spirits to the slave. State 
y. Hopkins, 305. 5S. P.— State v. Jim Wright, 308. 


SLAVES. 
Vide Honiucrpe, 5. 


STATUTE OF LIMITATIONS. 

1. An interval of twelve months “or thereabouts” in the actual occupation of 
land, is fatal to a title based upon an adverse possession of seven years, 
under color of title. Ward v. Herrin, 23. 

2. Where an action of debt is brought onasimple contract, no subsequent pro- 
mise, however explicit, is sufficient to take it out of the statute of limita- 
tions. Brannock vy. Bushinell, 33. 
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3. Where one receives money as an agent, no cause of action accrues un- 
tila demand is made, and consequently, the statute of limitations runs 
only from that time. Hyman v. Gray, 156. 

4, The proviso for a new action within a year after a plaintiff has suffered 
a nonsuit, as a saving against the statute of limitations, means that there 
must be the same real parties plaintiff, and the same cause of action in 
both, but there need not be the same defendant in the new action asin 
the former; nor does the fact that the new action contains a second 
count upon the demise of other persons, make any difference. Williams 
vy. Council, 206. 

5. Where a slave is put into the hands of a child, upon the marriage of 
such child, without any written transfer, and afterwards the parent wills 
such slave to a third person, upon the death of the parent, the possession 
of the child becomes adverse towards the legatee, and the statute of lim- 
itations rans from that period. Cotten v. Davis, 416. 

6. Where there is a trust, created by the agreement of parties, the posses- 
sion of the cestud que trust is not adverse to that of the trustee, and can- 
not, no matter how long it has been continued, divest the title of the 
trustee. Zuylor v. Gooch, 436. 

7. Where it was left uncertain whether a possession (relied on to defeat an 
elder title) began in February or March, which was insufficient, in law, 
if it began in the latter month, but good, if in the other, Held that the 
party alleging such possession, was bound to show in which month it 
began, or he could take no benefit from it. Hdmondston v. Shelton, 401. 

8. Where a slave had been entrusted to a distributee, on condition that he 
would sign and deliver a refunding bond, it was Held that the possession 
of the distributee was not adverse tothe administrator, Howell v. John- 
ston, 502. 

9, There was an agreement to pay a debt in good cash notes, which was 
barred by the statute of limitations; afterwards, within three years of 
the bringing of the suit, the plaintiff asked the defendant for the money, 
to which the defendant said he had paid part of it, and asked how much 
was the balance, which the plaintiff stated to be a certain sum; the de- 
fendant then asked if he could still pay in good cash notes; to which the 
plaintiff replied he could do so; upon which the defendant said he would 
settle and make all right: it was Ae/d that this took the original promise 
out of the operation of the statute. JfeCurry v. McKesson, 510. 

10. Where a promise is barred by the statute of limitations, anda new pro- 
mise is made between the same parties, to do the same thing, the old 
promise is revived, and the replication to the statute, will be a general 
and not a special one. Ltd. 


STATUTE OF FRAUDS. 


1. A promise (not in writing) by an administrator, that he would see a 
debt of his testator paid, or would pay it, is void under the statute of 
frauds. NSmithwick v. Shepherd, 196. 
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2. Under the statute of frauds, a contract, in writing, to sell land, signed by 
the vendor, is good against him, although the correlative obligation of 
the buyer to pay the price, is not in writing, and cannot be enforced 
against him. dftzell v. Burnett, 249, 

3. A contract to make good certain notes on another, received in payment 
for property sold by the plaintiff to the defendant, provided the maker of 
such'notes was not good for them at a certain day thereafter, is not 
within the meaning of the statute for the suppression of fraud. Rowland 
v. O Rorke, 337. 


SUBSTITUTION. 
A purchaser at sheriff’s sale, who gets a defective title, has no right, by 
substitution, to take the place of the creditor, and thus bring to his aid 
the dignity of such creditor’s debt. Laws v. Thompson, 104. 
Vide Diaxiry of pEsts. 


SUBSCRIPTION TO RATL ROAD STOCK. 

1, Where a party made a contract, in writing, to take shares of the stock 
of an incorporated company for constructing a rail-road, under the au- 
thority of commissioners, it is not competent for him to prove, by parol, 
that he made such subscription on a condition as to the location of the 
road, which had not been comphed with. atl Road v. Leach, 340. 

2. One of the commissioners appointed, with five others, at a given place, 
to take subscriptions, under the charter of the North-Carolina rail-road 
company, had no right in doing so, to give any assurances as to the line 
of location that would be adopted for the road. bid. 

3, A stockholder in a rail-road company, who seeks toavoid the payment of 
his subscription, upon the ground that one of the termini was materially 
changed from that designated in the charter, must show that the altera~ 
tion was made without his concurrence or consent. bid. 

4. Whether, in this case, if he had objected to the change of the terminus, 
inasmuch as he had power to prevent 1t by an injunction or mandamus, 
the Court would have regarded the defense as valid, Quere? bid. 


SUPREME COURT. 
Vide Practice, 3. 


TENANCY. 
Where a person had rented a place to another to make a crop, in which 
they were to go halves, the owner furnishing a horse, it was Held to be 
a tenancy, and the tenant might bring trespass against his landlord for 
forcibly entering and breaking his close. Hatchell v. Kimbrough, 163, 
Vide Damages, 2. 


TRESPASS. 
Vide Jornr-owWNERSHIP, 2; JOINT-TRESPASSER, 1. 


TRUST ESTATE, 
Vide Strat. Lia. 6. 
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USURY. | 
A negotiable instrument made for the purpose of being sold in the market 


at the best price, endorsed by the payee in furtherance of that purpose, 
and sold for cash, by the agent of the maker, at a greater discount than 
six per cent. per annum, is usurious. Bynum v. Rogers, 399. 


WARRANTY. 

A warranty on the sale of a soda-fountain, that it was in good candiiton, is 
broken, if, from an inherent defect in its construction, existing at the 
time of the sale, it was liable to get out of order, from time to time, and 
from that cause failed to answer the purposes for which it was designed, 
although it Was in a condition to make good soda-water on the day of sale, 
Pritchard v. Fox, 140. 

Vide Damaces, 2; JOINT-OWNERSHIP. 


WASTE. 
It is no objection to an action on the case in the nature of waste, that the 
reversioner purchased the estate of the particular tenant, after the waste 
was committed. Dupree v. Dupree, 387. 


WILL. 

Where the word issue is used in a will, mn relation to the interests of a son 
and three daugliters of the testator, and as to the daughters, it is clear 
from other provisions of the will, Gnterpreted under asctiled rule of law) 
that chaldren Living at their deaths are meant, the same meaning must be 
attributed to it in regard to the son. Gibson vy. Gibson, 425. 

Vide DEVISAVIT VEL NON, l, 2, 3, 4. 


WITNESS—COMPETENCY OF. 
Vide Evwenceg, 3, 4, 8, 9, 12, 17. 


WRIT OF ERROR. 
Vide PLeapine, 3. 


